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Western Environmental Trade Association

RECEIVED

October 27, 2006
0CT 2 7 2006
Board of l%nvironrnemal Review DEQ
- b
1520 E. 6" Ave. DIRECTOR'S OFFICE

P.O, Box 200901
Helena, MT 59620-0901

Re: Written Comments on the Gallatin River ORW DEIS and Proposed Rule
Dear Board Members:

We, the undersigned, represent the Western Environmental Trade Association, the Montana
Association of REALTORS®, the Montana Contractors’ Association, and the Montana Building
Industry Association. We hereby submit the following comments regarding the Draft
Environmental Impact Statement (DEIS) and proposed administrative rule regarding declaring a
portion of the Gallatin River as an Outstanding Resource Water (ORW) under state law.

In 1995 we supported the creation of a legislative process to designate ORW’s in Montana as
well as supporting significant legislative clarifications made to the ORW process in 2003. And,
while we still support a strong and clear process 10 create ORW'’s, the information provided in
the DEIS is inadequate for us, the DEQ, the public, or you, to determine whether or not the
Gallatin needs the additional protection, and it is insufficient to understand the impacts of such
designation.

The Board is under an affirmative statutory duty to analyze these issues closely. And the Board
is authorized to deny a petition to create an ORW if:

based on information available to the board from the environmental impact statement or
otherwise, approving the outstanding resource waters classificarion petition would cause
significant adverse environmental, social, or economic impacts.

75-5-316(8)(a)(ii), MCA.

As set forth in more detail in the attachments, the environmental, social, and economic impacts
of the proposed ORW designation have yet to be adequately analyzed. Also, the proposed rule is
unworkable as drafted and suffers from procedural deficiencies. Therefore, we recommend that
both the rule and DEIS be sent back to the DEQ for additional study and a re-hearing.

2301 Colonial Drive, Suite 24, Helena, MT 59601
(406) 443-554] « Fox (406)443-9010 e E-mail: wera@wera-montana.arg
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We appreciate the Board’s carefull consideration of these issues and look forward to continuing
10 work with you on this important matter.

Sincerely,

/.

Don Allen
Executive Director
Western Environmental Trade Association

i
' @ﬁrqﬁ«ﬁw
Peggy Tfehk
Chief Executive Officer
Montana Association of REALTORS®

Byron R@&berts
Executive Director
Montana Building Industry Association

Cary I-Ie@lﬁer’g’ 4 -
Executive Director ;
Montana Contractors’ Association

Enclosures:  Kakuk Memo
- Watts Talking Points
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LEGAL MEMO

TO: DON ALLEN, EXECUTIVE DIRECTOR, WESTERN
ENVIRONMENTAL TRADE ASSOCIATION (WETA)
CARY HEGREBERG, EXECUTIVE DIRECTOR, MONTANA
CONTRACTORS’ ASSOCIATION
GLENN OPPEL, GOVERNMENT AFFAIRS DIRECTOR,
MONTANA ASSOCIATION OF REALTORS® (MAR)
DUSTIN STEWART, GOVERNMENT AFFAIRS DIRECTOR,
MONTANA BUILDING INDUSTRIES ASSOCIATION (MBIA)

FrROM: MICHAEL S. KAKUK, ATTORNEY

RE: GALLATIN RIveErR ORW EIS

DATE: - OCTOBER 26, 2006

PURPOSE AND DISCLAIMER

You asked me to review and comment on DEQ’s Gallatin River ORW Draft
EIS (DEIS) and the proposed rule. This is provided below. You plan on
using this memo as part of your written testimony regarding these important
issues.

PROPOSED RULE ANALYSIS

The proposed rule states:

17.30.638 QUTSTANDING RESOURCE WATERS -~ PROHIBITIONS

(1) Any new or increased point source discharge that would
result in a permanent change in water quality of an ORW is
prohibited. This prohibition does not apply to new or increased point
source discharges to an ORW if the point source discharge was
approved, authorized, licensed, or permitted by the department or
local government body prior to the effective date of the ORW
designation.

(2) Any new or increased source discharging to ground water
that has a direct hydrologic connection to an ORW is prohibited if the
discharge, either by itself or after taking into consideration
cumularive effects of other sources that are subject to the prohibitions
aof the ORW designation, would result in a permanent, measurable
change in the water quality of the ORW. This prohibition does not

ORW DEIS/RULE REVIEW MEMO | 1
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apply to new or increased sources with a direct hydrologic connection
to an ORW if the source was approved, authorized, licensed, or
permitted by the department or local government body prior to the
effective date of the ORW designation.

Subsection (1) simply restates the statute regarding point-source discharges
to an ORW and “grandfathers” or exempts existing sources from the
regulation. Subsection (2) however, is not so straightforward.

CUMULATIVE EFFECTS STANDARD

First, subsection (2) significantly changes DEQ’s current regulatory
approach by adding language that prohibits a discharge:

if the discharge, either by itself or after taking into consideration
cumulative effects of other sources that are subject to the prohibitions
of the ORW designation, would result in a permanent, measurable
change in the water quality of the ORW.

Emphasis added.
As testified to by DEQ petsonnel at the public hearing on October 25, this
required “consideration” of other sources is a new policy and the potential

impacts of such a policy have not been adequately analyzed in the DEIS,

DIRECT HYDROLOGIC CONNECTION

DEQ’s proposed rule also adds a new “direct hydrologic connection”
standard to the existing review process. This new “direct connection”
standard is not defined, and even more important, as set out in the below
hypothetical, it is unworkable as written.

1. A developer with a project anywhere in the ORW area (not just the
footprint identified in the DEIS) submits an application for a septic
system non-deg review to DEQ. Such application includes a finding

~ and supporting evidence, signed by a hydrologist, that there is no
“direct hydrologic connection” with surface water and that therefore a

non-deg authorization is allowed.

ORW DFEIS/RULE REVIEW MEMO 2
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2. DEQ, after reviewing the application, agrees that there is no direct
connection and a non-deg authorization should issue.

3. Opponents to the development submit their own analysis and
evidence, signed by their hydrologist, showing that there is a “direct
hydrologic connection” to surface water and that therefore the non-
deg authorization should not issue.

4, Even if the developer “wins” this argument with DEQ), the developer
loses because DEQ’s decision will be appealed by the opponents.

The language as proposed by DEQ leads, inevitably, to inconsistencies in
application and to a total lack of predictability for local governments,
landowners in general, and the development community in particular.

Note: There was some initial degree of confusion regarding the regulatory
effect of the “footprint” identified in the DEIS. Initially, in my discussions
with DEQ personnel, I was told that there is no uncertainty where a direct
hydrologic connection exists. DEQ said they've done the math and drawn
the map that indicates who’s in and who’s out of the footprint. ILe., the DEQ
knew where non-deg authorizations could and could not be issued. This
map, Figure 2-1, is included in the DEIS on page 21.

I had serious concerns, which I related to DEQ, regarding the regulatory
effect of the map -~ especially regarding the lack of proper notice to those
residents located within the footprint and therefore immediately and directly
affected by the proposed rule.

However, the day before the public hearing, the DEQ informed me that the
map had, in essence, no regulatory effect and each application for a non-deg
authorization would be handled as set forth above in this memo. (l.e.,
setting up the “dueling-hydrologists” scenario.) However, this confusion
regarding the regulatory impact of the “footprint™ also presents its own due
process concerns. ’

If the DEQ itself was unsure of the regulatory impact of the map, I am
certain that landowners were unsure as well. For example, how many
landowners, looking at the map the way the DEQ did originally, thought that
-the ORW designation did not affect them since they were out of the
“footprint”? Those landowners did not know that, under DEQ’s most recent

ORW DEIS/RULE REVIEW MEMO 3
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interpretation of the proposed rule, it does not matter whether or not you are
in the footprint -- the only thing that matters is whether or not you are in the
watershed covered by the proposed ORW designation.

I believe that this confusion regarding the regulatory impact of the map has
lead to a fatal lack of adequate notice to the public regarding the real impacts
of an ORW designation, the DEIS, and the proposed rule.

DEIS ISSUES

A. Potential ORW Designation Impacts to Residential and
Commercial Development

DEQ currently estimates that, under current DEQ water quality and local
land use regulations, there are approximately 652 allowable new single
family residences in the footprint. (DEIS at page E-4.) Despite language in
the text of the DEIS regarding the minimal impacts to development should
the ORW designation be adopted as proposed (see, for example, Section
4.4.3.1, at page 168), after extensive discussions with DEQ personnel; DEQ
admits that the actual impacts of an ORW designation on development are
most accurately depicted in Table 4.4-6, pages 170 and 171, These impacts
are significant.

In brief, even using the nmiost advanced on-site treatment process, less than
one-third (approximately 32%) of the development currently allowable
could take place within the footprint. It is only through zero-discharge, e.g.,
holding tanks or using centralized sewer systems, that the full currently
allowable build-out of 652 residences could be realized.

Both of the above zero-discharge options. i.e., holding tanks or centralized
systems, raise significant issues themselves. For example, current county
regulations do not allow holding tanks, and for a centralized sewer system to
be economical, the residential densities would have to be increased
significantly, and current coniity zoning does not allow that option in any
zoned area.

Additionally, even if the county zoning were changed to allow higher
density, such densities would be inconsistent with existing development
patterns and would lead to other development-related impacts. None of
these secondary impacts, including environmental, social, and economic
impacts, have been analyzed in the DEIS.

ORW DEIS/RULE REVIEW MEMO 4
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Note: Actually, the impacts of an ORW designation may indeed restrict
development even more than the Table 4.4-6 on page 170 reflects. DEQ
states that phosphorus from septic systems is the limiting factor in granting
non-deg authorizations in the footprint. (DEIS at page E-4.) However, it
can be argued that the “advanced on-site treatment mitigation options”
identified in Table 4.4-6 do not do anything 1o decrease the phosphorus
discharged to the groundwater. For example, re-circulating sand filters
reduce nitrates but do not significantly reduce phosphorus, and incinerating
toilets do not usually include grey water, yet most phosphorus from
households is normally found in the grey water. If these concems are valid,
the footprint would grow significantly. '

Note: The entire DEIS is based on the “footprint” concept. l.e., the analysis
of the potential impacts to residential and commercial development is based
solely on the regulatory effect of an ORW designation within the footprint.
However, as discussed above, there really is no “footprint”, Without a site-
specific “direct hydrologic connection” analysis, no one knows who’s in and
who’s out. The bottom line being that the potential impacts of the ORW
designation on development have not been, indeed, cannot be, adequately
analyzed. This point, in and of itself, argues strongly for sending the DEIS
back to the DEQ for additional study.

B. ORW DESIGNATION IMPACTS ON OTHER, NON-DEVELOPMENT
RELATED, ACTIVITIES AND RESOURCES

'I. TIMBER HARVESTING

It appears to be an unstated premise of the DEIS that an ORW designation
does not affect timber harvests because such harvests are non-point sources
and are regulated through the USDA Forest Service and or Montana
Streamside Management Zone law. See, for example, Section 2.6 at page
217.

However, if DEQ believes such timber activities 1o be exempt from

regulation under an ORW designation, DEQ should make such statement
and provide the clear rationale for such statement.

ORW DEIS/RULE REVIEW MEMO 5
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JI. MINING OPERATIONS

Similarly, the potential impacts of an ORW designation on mining activities
are not adequately addressed in the DEIS.

The DEIS basically makes a bare assertion that:

There are no existing or planned mining operations in the ORW study
area.

DEIS, Section 3.4.3.1, page 65.

A strong argument can be made that, even if DEQ is unaware of any planned
mining activity, such activity remains legal and possible, and that the

- potential impact of an ORW designation on such mining must at least be
addressed in the DEIS.

Note: It is unclear as to whether the DEIS statement regarding “mining”
includes open cut mining, e.g. sand and gravel, or just hard rock mining.
Since the phrase “open cut” does not appear in the document, and since [

~ cannot find any reference to gravel mining, it would be logical to assume
that the term “mining” in the DEIS includes open cut mining. However, that
then makes me seriously question the accuracy of the bare statement that
there are no “planned” gravel mines in the area.

After checking with the Montana Contractors’ Association, there certainly
are existing and planned gravel mines in the watershed. Additonally, from
my discussions with DEQ staff, there are open cut mines that have discharge
permits for water pumped out of the pit. This practice would be prohibited
under the terms of an ORW.

These potential impacts have been ignored in the DEIS,

III. AIRQUALITY

The DEIS makes numerous references to the use of incinerating and/or
composting toilets 1o maximize residential development potential within the
footprint. The chart on page 170 even states that a total of 202
composting/incinerating toilets could be allowed. However, there is no
mention of the potential air quality impacts resulting from the use of such

ORW DEIS/RULE REVIEW MEMO 6
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toilets. DEQ tells me that the use of such toilets would not require an air
quality discharge permit. However, the impacts of such use could be
challenged through nuisance laws or local regulations.

CONCLUSION

1. PROPOSED RULE:

a. Unworkable As Drafted. As discussed in this memo, the proposed
rule is unworkable as drafted in that it must inevitably lead to a
permitting mélée for every proposed residential or commercial
development in the watershed.

Recommendation: The rule should be redrafted to provide some basic
level of consistency and predictability and re-noticed for another
public hearing.

b. Due Process Concerns, Additionally, given the different
.interpretations of the rule and its interaction with the DEIS,
specifically the confusion regarding the regulatory impact of the
“footprint”, there was lack of procedural due process in that there are
landowners who did not know, in fact no landowner can actually
determine, the potential impact of the proposed rule from the text of
the rule and the DEIS.

Recommendation: The rule, redrafted or not, should be re-noticed for
another public hearing.

2. DEIS

MEPA requires a hard look at the potential environmental, social, and
economic impacts of creating an ORW as proposed by the DEIS. That has
not been accomplished.

Recommendation: The DEIS should be sent back to DEQ for further and
adequate analysis of the issues set forth in this memo.

ORW DEIS/RULE REVIEW MEMO 7
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MAJOR CONCLUSIONS

The ORW is incorrect in its assumption that economic growth in Gallatin County is due “to the
abundance of natural amenities and the protection of those amenities in the region.” for multiple
reasons. Initially, the OR'W does not conduct a comprehensive study of the Gallatin County and
its components. Consequenily, the benefits of economic growth have been ignored. Secondly,
the ORW estimares of the value of fishing and other recreation do not meet the standards
published in the Federal Register, Consequently, the benefits of fishing and recreation are not
reliable. Therefore, the conclusions of the ORW may be incorrect because they are not based on
sound data and the ORW should be modified.
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A complete analysis would conclude:

]

Overall economic growth in Gallatin County since 1970 has been relatively rapid, but
there were periods of little or no growth. The 1970s was period of consistent and rapid
economic growth. The 1980s saw extreme volatility with at least two cases of zero
growth or even declines. Since 1990, there has been renewed growth, with a cyclic
downtum in 2001.

Gallatin County has a diverse economic base, and trends in the basic induswries easily
explain the long-term and the short-run trends in the overall economy. The most
important basic industries are Montana State University/State Government (30%),
nonresident travel (20%) and manufacturing (19%).

There are two recent important developments in Gallatin County’s economic base. First,
Bozeman has evolved into a second order trade center meaning that people from the
surrounding rural areas travel to Bozeman to shop, see a doctor or dentist, or conduct
other business, The spending of these nonresident shoppers are part of the economic base.
Secondly, manufacturing has grown significantly and Bozeman has become Montana’s
high tech center.

Nonlabor income (including dividends, interest and rents) is not statistically related to
overall economic trends in Gallatin County.

Construction has been particularly strong in recent years and has contributed to the rapid
growth in the overall economy. '

From 2001 to 2004, the Big Sky area economy grew faster than Gallatin County; total
wages 1ose at more than double the county-wide rate. Increased construction activity was
a major contributor. The actual increase in construction activity may have been even
larger than the data indicate. Many of the Big Sky area projects are on the Gallatin
County-Madison County line, and may have been reported in Madison County (which
also experienced significant reported growth in construction activity).

There are no reliable county or sub-county data after 2004, Statewide figures show even
greater growth in construction during 2005 and 2006. Contractors at Big Sky report they
built more housing units in 2005 and were on track to beat that figure in 2006, Therefore,
there is considerable evidence suggesting the Big Sky area economy continues to grow
faster than the average for Gallatin County.

In summary, a complete and more detailed analysis of the Gallatin County economy suggests the
rapid growth is not due “to the abundance of natural amenities and the protection of those
amenities in this region.” Rather, Gallatin County has a diverse and vibrant economy where the
basic industries explain the short-ran and long-tun trends. In recent years, economic growth in
the Big Sky area has exceeded the countywide average primarily due 10 increases in construction
activity. Therefore, the benefits of economic growth are not discussed in the ORW.
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1. OVERVIEW OF EIS GENERAL ISSUES

The Gallatin ORW Designation EIS (hereafter Report) contains only a partial and incomplete
analysis of the Gallatin County economy and its components and, consequently, mistakenly
attributes growth in population (and presumably other measures of economic growth) “to the
abundance of natural amenities and the protection of those amenities in this region.” (p. 86). The
socioeconomic data presented in the Report consists of the following tables: )

Table 3-5.1 Population and median age in the study area. No date or original source
reported. The text states “2005™ bur the (derived) sources are 2003a and 2003b.

Table 3.5-2. Distribution of household income in Big Sky, West Yellowstone area, and
Gallatin County. No date or original source reported.

Table 3.5-2. Sources of Income in the Gallatin Canyon. No date or original source
reported.

Table 3.5-4 Housing affordability in Gallatin County, West Yellowstone CCD, and Big
Sky CCP. No date or original source reported.

Table 3-5.5 Employment by industry in Gallatin County and Gallatin Canyon areas
displayed in terms of number of jobs per sector and percentage of the total. No date or
original source—presumably uses U.S. Bureau of the Census definitions.

All the data in these tables refer only to one year (which is not clearly specified) and do
not allow for time series analysis or identification of trends,

A more complete analysis of the economic conditions in Gallatin County would examine;

Q@

e © ¢ 6 & o

Population trends using U.S. Bureau of the Census data beginning with 1970
Employment and employment trends, by industry using data from the U.S, Bureau of
Economic Analysis or the Montana Department

Labor income and personal income, and per capita income trends using data from the
U.S. Bureau of Economic Analysis

Identification and analysis of the industry structure and employment in the sub county
economies of Big Sky and West Yellowstone using data from the County Busmess
Patterns from the U.S. Burean of the Census.

Local Taxation — Including state and local taxes.

Education Services and Current Capacity — Including school enrollments and trencis, by
distriet.

Utilities (Existing and reserve capacity) — wastewater treatment facilities may be found in
the discussion of alternatives section 4.

Health and Safety

Law Enforcement (Existing and Reserve Capacity).

Fire Protection (Existing and Reserve Capacity).

Emergency Medical Services (Existing and Reserve Capacity).

Medical Facilities (Existing and Expansion Capacity). _
Population and Population Trends - Briefly discussed in Section 3.5.3.1 on page 86. No
trend analysis.

Housing (Existing and Reserve Capacity) — Briefly discussed on Page 88. No trend
analysis or reserve capacity discussion.
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II. OVERVIEW OF VALUATION ISSUES

The calculations of net economic value of fishing and other recreation on the Gallatin River
utilize a controversial method and there is no documenration the studies cited in section 3.5.3.8
of the Report meet or exceed the guidelines published in the Federal Register for such research.
Therefore, the estimates of net economic value may not be reliable and should not be included in

the ORW,

The contingent valuation method (CVM) is a controversial method to obtain people’s
values for non traded or non economic resources, The CVM utilizes survey research
methods to directly ask respondents for the additional dollar amount they would have
been willing to pay to enjoy or partake in a particular activity. There have been highly
charged debates concerning whether the contingent valuation surveys can provide valid
econoniic measures,

The National Oceanic and Atmospheric Administration (NOAA) appointed in 1992 a
distinguished panel of social scientists, chaired by now Nobel laureates Kenneth Arrow
and Robert Solow, to critically evaluate the validity of contingent valuation estimation.
The Panel provided an extensive set of guidelines for contingent valuation survey
construction, administration, and analysis which was published in the Federal Register
(January 15, 1993, vol. 58, no. 10, pp. 4601-4614). The panel said, “the more closely the
guidelines are followed, the more reliable the result will be.” (p,. 4609) None of the
reports considered by the Panel met the recommended guidelines.

The Report utilizes findings from three studies fo calculate net economic values:

- Duffield et al 1987

Duffield et al.1988

Duffield et al 1990.

All three of these studies were published before the NOAA guidelines were proposed in
1993. The authors of the report provide no documentation that these three reports meet
or exceed the guidelines,

The calculations of economic values of nonresident recreation use presented in section
3.5.3.8 do not allow for changes in price associated with growth in demand, For
example, if there is more congestion due to an increase in users, the price would
increase—making the recreation more valuable, There was an increase in demand, with
no corresponding change in supply. Therefore, price would rise.

In summary, the ORW estimates of the value of fishing and other recreation do not meet the
standards published in the Federal Register. Consequently, the benefits of fishing and recreation
are not reliable.
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Gallatin River QRW EIS Comments

October 27, 2008

PO Box 160821
Big Sky, MT 59716

| Dear members of the Board,

My name is Katie Alvin, and | live with my husband and two children on riverfront
property in Big Sky. We are caretakers for this property and also own businesses
in the community. | have lived here full time for 13 years, my husband has lived
here for 15 years, and we intend on raising our children here. | have degrees in
- environmental studies and soils science, both with land use planning emphases,

and own a natural resource and community consulting business. My clients
include local landowners, real estate agents, non-profits, and private businesses.
My husband owns a local outdoor retail shop and is a fishing outfitter in the
summer and a ski shop in the winter. This is all pertinent information, because |

am writing on behalf of someone whose quality of life and livelihood depend on
both pristine resources and thriving development.

| support the ORW designation and think it’s the right thing to do. I think it is

important that the Big Sky community take proactive steps to slow down and/or
reverse documented decline in water quality. In particular, we need to look at
new effluent standards for development in the parts of Big Sky that are outside
the service of existing water treatment facilities.

The economic costs of this designation are not significant considering the cost of

cleaning things up twenty years down the road. Jf you are listening to the plea of

developers, | ask you to please consider where they liv what their
investment in the community is before you consider them to speak on behalf of
Big Sky residents. People who truly represent this community work hard to make
a living here, choose to raise our children here, put our money back into this
community and its resources, and suppaort responsible growth.

Thank you for your careful examination of the facts. | hope you make a wise
decision.

Sincerely,

Katie Alvin



Page 1 of 2 @

Y L‘-g"\.

Prac Lty

Leanne Roulson

From: JohnB01@aol.com

Sent:  Thursday, October 26, 2006 1:02 PM
To: Hallsten, Greg

Subject: ORW comments

October 25, 2006

Department of Environmental Quality
Attn: Greg Halsten

PO Box 200901

Helena, MT 59620-0901

Copy sent via e-mail to: ghallsten @mt.gov

Board of Environmental Review
Attn: Board Secretary

1520 East Sixth Ave.

Helena, MT 59620-0901

Fax: 406-444-4386

Copy sent via e-mail: ber@mt.gov

Re: Gallatin River ORW

As a landowner and developer in Big Sky, I am writing to voice my concern and opposition to the
adopting the proposed ARM and ORW status for the Gallatin River. I believe all landowners
recognize the importance of maintaining the water quality in the Gallatin River and its tributaries.
Adopting the ARM and ORW are not necessary to protect the quality of the Gallatin River. The Big
Sky community has already illustrated that it is a good steward of the Gallatin River long before the
EIS and petition for ORW designation. Landowners as well as those of us in the development business
are motivated to continue to maintain these waters in a pristine condition because doing any less
would negatively impact the desirability of Big Sky for current residents as well as future property
owners not to mention the severely negative impact it would have on our business and ability to
continue to work in Big Sky.

The following are some of the reasons I oppose the ORW:

1. The ORW will shut down almost all of the building and development business in the areas it deems
are located within the "ORW footprint", which is defined as being any property that has a “1 year
direct hydrological connectivity”. It appears that this language is open to interpretation and could in
fact eventually encompass any development in the Big Sky area that is not located within the
geographic boundary of the Water and Sewer District. I fear that the wording creates an “illusion”
that the EIS boundary map is the jurisdiction to which the ARM is to be applied, but I do not believe
that this is correct. Adoption will potentially lead to much litigation and wasted funds by the state and
property owners. ,

2. The current draft of the Environmental Impact Statement for the ORW shows the "ORW footprint"
as encompassing all property that is located along Highway 191 and segments of the South Fork and
West Fork rivers. In addition, if the ORW is adopted with the “hydrological connection” language
referred to above, property that I own could be brought under the ORW jurisdiction and become

10/30/2006
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unusable and worthless. This could essentially confiscate almost all of the development rights
associated with my property. Since we have mortgages and development loans on these tracts of land,
we would be unable to develop them and potentially default on these loans causing severe personal
financial hardship as well as having a depressing impact on property values and tax revenues as result.
3. There are an estimated 10,000 jobs directly related to the economic activity in the Big Sky area in
the construction, development and real estate industries. A large percentage of those jobs will be
eliminated by an ORW designation. This economic hit would be devastating to the area and to the tax
bases of Gallatin and Madison counties, and I question whether anyone has evaluated the “economic
impact” adoption will have on the state and counties.

4. The EIS prepared by the Department of Environmental Quality contains many serious flaws that
would have terrible effects to the Big Sky community. It appears that DEQ has “fast tracked” the EIS
with a minimum amount of community involvement. Historically an EIS, especially one of this
magnitude, will take a number of years to evaluate before being adopted. It is obvious that since the
DEQ is doing the EIS itself versus some private company such as a mine operator, all of the usual
procedural safeguards and time frames to provide meaningful input from the community are being
discarded. It is essential that the DEQ slow the EIS adoption process down in order to give the
community a chance to provide its input.

In reviewing the footprint of the zone of hydrologic connectivity (figure 2-1), it is not clear where the
boundary falls on my land identified as Tract 1 on C.O.S 2409, and I am requesting a meeting to
review the exact location of this boundary and clarify how the zone of hydrologic connectivity has
been defined. I would appreciate a response and opportunity to me personally on this question.

Due to the fact that I was not in town for the October 25™ hearing, I would like to request a series of
public hearings and/or meetings on this issue so that I and other interested property owners can have
multiple chances to attend in case of scheduling conflicts. This is too important an issue to have only
one opportunity to present our concerns.

Jobfin Bauchman

1245 Odell School Rd.
Concord, NC 28027
704-795-2494
704-277-0200 mobile
Fax: 262-9344
johnb01@aol.com

10/30/2006
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Leanne Roulson

From: Mike and Stephanie Becker [beckfarm@hotmail.com] e
Sent:  Wednesday, October 25, 2006 4:37 PM
To: Hallsten, Greg

~ Subject: Comments on DEIS

Attn: Greg Hallsten
Department of Environmental Quality

Dear Mr. Hallsten,

We would like to officially register our comments on the Draft Environmental Impact Statement
concerning the designation of the Gallatin River as "Outstanding Resource Water." For our 25 years
plus in Gallatin Valley and now living in Madison County, we have treasured the gorgeous Gallatin
River and trust that DEQ will protect this irreplaceable water resource for future generations by
designating it ORW.

Riparian ecosystems are under seige throughout our state and the nation, as you well know. Parts of the
Gallatin River are already losing populations of stone flies due to pollution. We cannot allow any
further degradation. No future unregulated development without the strictest ORW water

standards should be allowed. Since Big Sky Water and Sewer District currently has the best sewage

© treatment plant in Montana, no new structures within that sewer district would be restricted by the ORW
- designation. Protecting the Gallatin's outstanding water quality will only add 1% to 3% to the cost of a
new home for alternative septic treatment built on land where the discharge from septic tanks would
reach the river within one year. That is only reasonable for those choosing to build in the river region
key to tourism of Southwest Montana and to innumerable recreationists and to the economy of the local
community. Without the outstanding water of the Gallatin River, Southwest Montana would be a
poorer, far less desirable destination for visitors who bring dollars to our region. Not to mention the
pure aesthetic value of this priceless natural river. It must be given the highest protection possible by
those charged with the preservation of our environment. '

Sincerely,

Mike and Stephanie Becker
PO Box 268

Harrison, MT 59735

110/30/2006



Leanne Roulson

From: JIM BELL [huntermnt@msn.com]
Sent: Thursday, October 26, 2006 1:03 PM
To: Hallsten, Greg

Subiject: ORW Comment

Dear Sir,

I would like to submit a written comment to support a proposed amendment of
ARM 17.30.617 to designate the Gallatin River from Yellowstone National
Park boundary to the confluence of Spanish Creek as an Outstanding Resource
Water. After reviewing the DEIS and attending the public hearing at the
Gallatin Gateway on (10/26/06), I believe the ORW designation is needed to
prevent water quality degradation in this river. I would also like to point
out that once the water quality has been degraded it is very difficult and
very costly to resolve the problem. It is far better to prevent the damage
in the first place.

Sincerely, James Bell
6474 Jackson Creek Rd.

Bozeman Montana 59715
406-586-2137
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Greater Yellowstone Coalition

P.O,Box 1874 + Bozeman, Montana 59771 + (406) 5861593 . fax (406) 5562839 » gyc@greateryellowstone.org *
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Qctober 25, 2006
0CT % 1 2006

Montana Department of Environmental Quality

Direcror’s Office DR

P.0. Box 200901 DIRECTOR'S OFFICE
Helena, MT 59620-0901 < e
Arrn: Greg Hallsten Clotean~
Dear Mr, Hallsten:

On behalf of the Grearer Yellowstone Coalition, thank you for providing us with the
opportunity to comment on the Draft Environmenral Impact Sratement for the Gallarin River
Outsranding Resource Warter Designarion,

The Grearer Yellowstone Coalition (GYC) is a non-profit conservation organization of more
rhan 12,000 members from across Montana and around the country who are dedicared to protecring
the lands, waters and wildlife of the Greater Yellowstone Ecosystem. Many of our members, board
and sraff recreate on or live along the section of the Gallarin River that is being considered for
Outstanding Resource Water (ORW) designation.

The Greater Yellowstone Coalition has a long history of working to protect water quality in
the Gallatin River. In 1999, we filed a lawsuir against the Montana Deparrment of Environmental
Quality (DEQ) for issuing the Big Sky Water and Sewer District (BSWSD) a permit to dump 15
million gallons per year of treared sewage inro the Gallatin River. As a resulr of that lawsuit, the

BSWSD agreed to spray its effluent on the golf course rather than discharging it into the Gallatin
River,

The Greater Yellowstone Coalition strongly supports the Proposed Action — designating
approximately 43.6 miles of the Gallatin River from the nortbern boundary of Yellowstone National
Park to the confluence with Spanish Creek as an ORW. This designation will ensure that water
qualiry in the Gallatin River is not permanently degraded by the point source discharge of pollurants
such as phosphorus and nitraces that are present in treared wastewarer, It will also ensure that the
Gallarin River’s robust and growing recreation-based economy will conrinue to flourish far inco che
furure. As the DEIS stares, fishing, rafting, kayaking, and other forms of river-based recreation along
the Gallatin River conrribute approximarely $9.5 million annually ro Gallatin County’s economy and
add immeasurably to our qualiry of life.

4
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The Greater Yellowstone Coalition believes thar development can continue in the Big Sky

area without permanently degrading water quality in the Gallatin River, provided that iris done S
* carefully and responsibly. One would think thar the major development interests in the Big Sky area

would share this view. Virtually all of their marketing marerials rout the Gallatin River's pristine

warer quality. According to page 177 of the DEIS, water quality has been found to bave an average

effect of about 6 percent on bousing prices. Clearly, as demonstrared by the fact that the encite Lake

Tahoe basin in California/Nevada is designared as an ORW, protecring water quality does not mean

that development has ro be brought roa standseill, Ir simply means development has ro be done in

such a way that it does not permanently and unnecessarily degrade imporrant aquaric résources.

The Greater Yellowstone Coalition believes the DEIS probably overstates the impacts that an
ORW designation would bave on the development potential and overall economy of the Big Sky avea.
According to the DEIS, without any mitigation, the Proposed Action would lead to a 89 percent
reduction in che number of residential dwelling units and a 99 percent reduction in the amount of
commercial square foorage that would be permitced in the ORW foorprint. The acrual number of
new homes that would be allowed in the ORW footprint would decrease from 652 to 67, and the
amount of new commercial space that would be allowed would decrease from 419,000 sq, feet to 2,645
sq. feer. We would like to know more about how DEQ arrived at these figures. In particular, we
would like to know whether the DEQ included homes and commercial space locared within the-
boundaries of the Big Sky Warer and Sewer District in its analysis, If it did, we believe that would
skew its findings, as any residential homes and commetcial businesses locared within the BSWSD
could hook up to the existing wastewater reanment system and would not discharge additional
phosphorus and nitrates into the Gallarin River.

With mitigation in the form of alrernarive wastewater treatment systems and other available
roals (e.g, water quality trading or building centralized wastewater treatment systems outside the
ORW foorprint), the DEIS acknowledges chat ORW designation would have negligible impacts on
furure development within the footprint. The DEIS srates that insralling alrernative wastewarer
trearment systems would add anywhere from 1-8 percent £o the price of an average home in the ORW
footprint, or $3,200 ro $20,000 per home, The exact cost impact would depend on the type of
alrernative wastewater treatment system that is installed. Assuming there are 652 developable
residential units left within the ORW footprint, the total cost of mitigation would range from $1.8 to
$11.5 million, To put this into some perspective, many individual homes in the Big Sky area currently
sell for $5-10 million. '

The DEIS uses several different numbers in estimaring the cosr of mitigation on new home
prices. On page E-4, it cites a cost increase of less than 1 percent. On page E-14, it says 1-8 percent.
On page 98, it says 1-3 percent. We would like to know which range is correct. The DEIS bases all of
these figures on a median existing home price of $250,000. That aumber seems far too low for the Big
Sky housing market. Assuming che actual median home price is considerably higher, the cost impact
of installing alrernacive wastewater treatment systems should be much lower on a percencage basis.
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Even if one were to assume that mitigation measures would add 1-8 percent to the price of 4 new
bome in the ORW footprint, that increase needs to be weighed against the 6 percent positive impact that
existing water quality in the Gallatin River may bave on existing bome prices.

On balance, GYC believes the DEIS contains a lor of useful information regarding che
potential impacts thar an ORW designation mighr have on future development within the ORW
foorprint, However, we believe the DEIS should have gone rwo steps further by assessing the
potential impacts of an ORW designarion on the greater Big Sky area (outside of the ORW footprint)
and on Gallarin Councy as a whole. The fact is, the vast majority of the development potential in the
Big Sky area lies outside and adjacent to the ORW foorprint. Therefore, any adverse economic
impacts that an ORW designarion might have inside the footprint would be diluted by the much
larger scale development activity that would be allowed to proceed adjacent to it, If anyrhing, ORW
designation would probably have a slight posirive economic impact on adjacenr areas by preserving one
of the area’s most prized economic assets and marketing tools — the Gallarin River, The same
argument can be applied ro Gallatin Councy as a whole. The Gallatin River does not just benefic che
grearer Big Sky area. It is also a major draw for people who own homes and businesses in the Gallartin
Valley, and for people and businesses that are considering re-locating here. The bortom line is chis: If
DEQ had assessed the potential impacts that an ORW designation might have on the economy of
Gallatin County as a whole, the net impacts would be negligible or positive, even without any mitigation
Measures,

In conclusion, GYC strongly supports the Proposed Action — designating the Gallarin River
from the northern boundary of Yellowstone National Patk to the confluence of Spanish Creek as an
Ourstanding Resource Water, Thank you for providing us this opportunity to comment.

Sincerely,

Tt

Scort Bosse
" Rivers Conservation Coordinaror
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Leanne Roulson -
From: Samantha Breeden [sambreeden @hotmail.com]
Sent: Friday, October 27, 2006 10:16 AM P T
To: Hallsten, Greg B
Subject: Gallatin ORW designation opinion o

Good Morning,

I fully support designating the Gallatin River an Outstanding Resource
Water. While I am a real estate agent in the Big Sky area, I just don't
believe the hype that protecting water quality means cutting jobs.
Basically, I feel that if people want to enjoy what the area has to offer,
then they are responsible for protecting it for years to come.

Regards,
Samantha Breeden
406-579-6011

Get today's hot entertainment gossip
http://movies.msn.com/movies/hotgossip?icid=T002MSNO3A07001
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Hallsten, Greg m

From: Roger & Noreen Breeding [breeding@imt.net] y
Sent: Wednesday, October 04, 2006 11:27 AM Soteo et
To: Hallsten, Greg

Subject: Comments on ORW status EIS for Gallatin River

Greg Hallsten:

Alternative 2 (granting ORW status) is the only reasonable choice. Alternative 1 (no action) will lead to
degradation of water quality and activities associated with the river, such as fishing, boating, and irrigation, and
decreased property values. Alternative 3 (existing regulatory authority) has failed to protect the river so far.

If new development used newer, cleaner sewer systems currently on the market, there would be scarcely any
drawbacks to Alternative 2, including financial ones. The benefits are many --- ensuring the continued health of
the river and fishing, boating, and irrigation using its waters, plus enhanced property values. Development in
Gallatin County is becoming so dense that the cleaner sewer systems will probably soon be required in any case.

Thank you for producing the EIS and accepting public comments on it.

Noreen Breeding
1970 Star Ridge Rd., Bozeman, MT 59715

10/4/2006
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Clinton/Judith Cain
2551 Magenta Rd. .

Bozeman, Mt.59718
Sept. 13, 2006

Montana DEQ: Greg Hallsten
1520 East 6™ Ave.
Helena, Montana 59620

We are sending comment on the draft EIS of the ORW for the upper part of the West Gallatin River.
Your review is very informative and you have compiled a wonderful impartial study.

We want to thank you for sending this draft to us as we have serious problems with development that
threatens Impact to our rental wells . Our properties are next to where developers have placed an
effluent drain field, 16 Acres which they plan to excrete 600,000 to 800,000 gal. of effluent daily when
developed completely and they are asking for more subdivisions. Common sense tells, along with
what septics remain plus this much effluent is overloading the ground. Though I know and cannot
prove, short of digging thru this ground, which I have done in the past, that the alluvial gravels drain
toward the river.

We want to send kudos’ for this draft and wish the ORW to be approved by the Legislature. Only
wish the study could have gone farther than Spanish Creek. Impacts to water quality!

Thanks again for the draft,
Appriciate it,

<\~m calill) Z? ﬂ/z:/—fl
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/' ] é(/b,g//'},(f ﬂ(j/éw’l/zf



‘Leanne Roulson

From: Matt Clifford [matt@ clarkfork.org]

Sent: Friday, October 27, 2006 4:46 PM

To: Hallsten, Greg

Subiject: Gallatin ONRW petition

Attachments: CFC Gallatin ONRW comments.doc; ATT132748.htm

CFC Gallatin  ATT132748.htm
W comments.dc (1 KB)
Greg:

Attached are the Clark Fork Coalition's comments on the Gallatin ONRW
petition.

Thanks,

?

Matt Clifford

Conservation Director/ Staff Attorney
Clark Fork Coalition

PO Box 7593

Migsoula, MT 59807

(406) 542-0539



October 27, 2006

Montana Board of Environmental Review
P.O. Box 200901
Helena, MT 59620

Re: Comments, Gallatin ONRW Petition
Members of the Board:

Following are the Clark Fork Coalition’s comments on the Environmental
Impact Statement for the petition to designate a portion of the Gallatin River as
an QOustanding Natural Resource Water (ONRW) pursuant to Mont. Code Ann.
§ 75-5-316. The Coalition is a non-profit conservation group of 1,200
members that are dedicated to protecting and improving ecosystem and
community health in the Clark Fork River basin. In particular, we have been
working to control nutrient pollution in the Clark Fork basin since our
inception 20 years ago, both on our own and in conjunction with our partners
in state and local government, the regulated community, the environmental
community, and the public at large.

I will begin by briefly describing the Clark Fork Coalitions interest in the
Gallatin ONRW EIS. While the Gallatin River is outside our watershed and
our traditional geographic area of interest, this EIS raises interesting issues and
approaches that have direct relevance to the Clark Fork basin, and indeed most
or all of the major river basins in western Montana. Like the Gallatin, one of
the main threats the Clark Fork faces is long-term water quality degradation
from nitrogen and phosphorous. Also like the Gallatin, much of this threat
comes from residential wastewater, both from collective wastewater plants and
from individual septic systems, which are spreading across the watershed at a
rapid rate due to residential development. Unlike the Gallatin, the Clark Fork
has already suffered water quality degradation to the point that it is listed as
impaired by both nitrogen and phosphorous pollution. From a regulatory
perspective, this puts the Clark Fork in a situation very similar to the one the
Gallatin would be in if it is designated an ONRW - that is, there can be no
allowable increase in nutrient pollution. Thus, we are very interested in the
potential approaches the state could take to controlling additional sources of
nutrient pollution, and particularly the cuamulative load from sources such as
septic systems that receive little scrutiny under existing surface water
nondegradation procedures.

In this regard, we find the cumulative impacts approach spelled out in
Alternatives 2 and 3 of the EIS to be very promising. As we understand it, the
Department has calculated the maximum incremental increase in load that
could be discharged to the river before reaching theWQB-7 trigger values for
nutrients at a downstream compliance point representing the lower end of the



ONRW reach of the Gallatin. The state has also defined the “footprint” area
where it believes groundwater aquifers directly discharge to the river or
tributaries. The department proposes to cap the total allowable increase in
cumulative load from all sources discharging into the river system — including
the tributary aquifers within the “footprint — at this level. Once this load
increase was reached, any new discharge would either not be allowed
(Alternative 2), or subject to a statutory nondegradation review under Mont.
Code Ann. 75-5-303 (Alternative 3). A variety of measures would be available
to help new sources stay within the cap, including Level II treatment, land
application, and zero-discharge systems.

The Department’s proposed approach seems an excellent way to deal with the
cumulative impact of residential wastewater systems that discharge to
hydrologically connected groundwater. We have two general comments on
this approach. First, we wonder whether the extent of the identified “footprint”
area is sufficiently conservative (i.e., protective of water quality). While it is
not clear from the EIS just how the extent of the footprint was determined, as a
general rule it has been observed that virtually all unconfined aquifers in the
intermontane basins of the northern Rockies tend to be connected in some way
to surface water. See “Septic System Impacts on Surface Waters, A Review
for the Inland Northwest” (Tri-State Water Quality Council 2005). We urge
the Department to consider whether the mapped footprint is sufficiently large,
or whether it would be more appropriate to conservatively assume that all
groundwater in the basin is hydrologically connected to surface water, and that
al discharges to groundwater be considered part of the cumulative load to the
river.

Second, we agree that the Department has the authority to implement
Alternative 3 as a matter of policy, without the need for additional action by
the legislature or Board of Environmental Review. We hope the Department
will implement this policy on the Gallatin if the Board and legislature do not
designate the river as an ONRW. More broadly, we hope the Department will
apply this policy on other rivers throughout western Montana to prevent
degradation by the cumulative impacts of residential wastewater systems.
There are a number of rivers that are threatened by increasing development,
including some such as the Clark Fork that are already impaired. Applying
existing non-degradation policy to prevent degradation by cumulative load
from septic systems would be an important step forward in protecting these
waters from what is perhaps the single largest threat to their quality.

On the specific merits of the ONRW petition, we believe the Gallatin meets the
criteria for ONRW protection and urge the Board to designate it as such. The
Gallatin is one of the most scenic and pristine of Montana’s major rivers, and
supports a world-class coldwater trout fishery. It is also the basis for a multi-
million-dollar recreational and tourist economy, and for a quality of life that
supports the general economy of the Bozeman/Belgrade/Big Sky region.



Giving these waters the highest level of protection from degradation is the right
thing to do, both environmentally and economically.

Thank you for considering the above comments. We look forward to working
with the Board and the Department on these issues on the Gallatin and
elsewhere in the state.

Sincerely,

Matt Clifford
Conservation Director/ Staff Attorney
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SPANISH PEAKS HOLDINGS, LLC S, W \
BIG SKY, MONTANA 59716 Polcs

October 26, 2006

Montana Department of Environmental Quality
Director’s Office '

Attn: Greg Hallsten

Metcalf Building, 15 Floor

PO Box 200901

Helena, MT 59620-0901

Via Fax # (406) 444~4386
RE: Draft EIS for the Gallatin River OWR Determination

Dear Sirs,

I recently read through the 398 page Draft EIN for the above referenced matter. I offer
this Jetter for the record on the requested public comments regarding this imporiant
matter to the public and the citizens of Montana.

Spanish Peaks Holdings, LLC is & large land owner in the area. These land holdings are
either directly impacted by the proposed OWR designation, or indirectly impacted by the
adjacency to Jands covered by the designation.

T also persanally own a home in the Big Sky area covered in the Draft IS, I have been an
active member of the local community since 1995. I was drawn to Montana by the
outstanding natural beauty of the area, the fishing, wildlife and recreational aspects of
southwestern Montana. I treasure the heauty of this land and have a strong commitment
to meintaining the natural resources for future gencrations. 1 write as one of those
beneficiaries of environmental protection outlined in the report.

The Draft EIS attempts to make a casc that the waters of the Gallatin River are currently
threatened by clearly identified impacts that will forever degrade the waters, resulting in
the taking of extraordinary measures as outlined in the OWR designation. I submit the
entirety of the Draft EIS document, prima fascia, fails to make a case for such a
designation.

Page | of 4
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SPANISH PEAKS HoLDINGS, LLC
BIG SKY, MONTANA 59716

Quoting from the text of the Draft EIS;

To begin the ORW designation process jor a waterbody in Montana, a person or
organization must submit a petition to the Board. The petition must present
information supporting ORW designation. The Board may only classify a
waterbody as an ORW if it accepts a petition and finds that:

1) the waterbody identified in the petition constitutes an ORW based on specific
eriteria;

2) the classification is necessary Yo protect the ORW: and

3) there is no other effective process available ithat would achieve the necessary
protection,

I submit the document makes a clear case that the No Action Alternative provides an
effective process to achieve the uccessary protection. There are presently in place
regulatory and administrative processes and procedures that address the protection of
water quality related to areas around the Gallatin River and its tributaries. The political
subdivision of Gallatin County has a effective planning and zouing process already in
place (see pages 68-75 for description), the State of Montana, under the Department of
Environmental Quality, has a clear and effective process for sewer and septic permitting,
and the US Environmental Protection Agency has clearly besn exercising ity authority
and jurisdiction in the State of Montana over waters of the US, which the Gallatin River
clearly is.

Further, the Draft EIS states;
The Board considers the following criteria in determining whether petitioned
state waters are ORWs (75-3-316(4), MCA4):
(a) whether the waters have been designated as wild and scenic;
(b) the presence of endangered or threatened species in the water;
(c) the presence of an outstanding recreational fishery in the water;
(d) whether the waters provide the only source of suitable water for a
municipality or industry;
(e) whether the waters provide the only source of suitable water for damestic
water supply; and
(D other factors that indicate outstanding environmental or economic values not
specifically mentioned in this subsection.

I submit the Draft EIS fails to address and offer support for a determination on items (a),
(b), (@), (€), and (f) as outlined in the document.

The total land area within the scope cf the propased OWR designation is 530,800 acres.
The report clearly states that 85% of this land mass is presently owned by the Federal

government or are state Jands, which are subject to existing regulations on water quality
and limited land use. Both the state and federal governments may alter those regulations
over their land holdings to decrease water quality impacts before imposing such a PAge

Page 2 of 4
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SPANISH PEAKS HoLDINGS, LL.C
BIG SKY, MONTANA 58716

restrictive provision on private land holding representing less than 15% of the land mass
in the name of water quality from 2 non specified, hypothetical threat.

F-764

The report identifies two point discharge permits that exist in the proposed OWR area. It -

identifies one as being held by the Big Sky Sewer and Water District (BSSWD). I do not
find in the document a reference to the other permit, In April of 2000, I signed a
landmark agreement between the BSSWD and private land owners to allow for the
handling of treated effluent on our private lands, the clear purpose of which was to never
have the need for such a discharge permit to exist, Effluent discharge directly into the
Gallatin River system was secn as a completely unacceptable situation. This
extraordinary public and private partnership was done to protect the Gatlatin and to allow
for increased capacity on the BSSWD public sewerage treatment facilities to reduce the
impact on soils and river water. Millions of dollars of private money and public bond
issuances occurred to complete this complex agreement. Yet a driving force for this
OWR proposal appears to be the continued existence of these MPDES discharge permits,
This matter should be addressed in lieu of an OWR designation.

The economic impact tables as outlined in numerous places i the report are completely
facetious and false. Any person who has stood at the intersection of Highway 191 and the
Big Sky Spur Road knows empirically there are more than 274 workers involved in
construction in the Big Sky CPD (page 180 of the report). I submit the number is
undetstated by a factor of more than 10X. In addition to the direct wage impact, the
materjals purchased in the home construction trades are generally considered to be 40%
to 60% of the total costs of the finished product. The multiplier effect of the expenditures
on the local southwestern Montana ecomomy has to be measured in the hundred of
millions of dollars annually. The secondary state and local tax effects are also significant
and measure in the hundreds of millions of dollars. The economic impact of the jobs in
local economy is enormous and is completely misstated in the Draft OWR report. Any
economic analysis of the trade off between recreational fishing revenues and local
construction related revenues sadly will not come down on. the side of the fish. But as
stated earlier, the OWR and its effective ban on residential and commercial construction
is mot the only possible means to protect the fisheries habitat. Hence it fails the test
outlined in legislation.

The Report states;

More development within the study area would also increase soil distyrbance,
There would thus be a greater likelihood thar erosion of disturbed soils could
degrade water quality. There would also be a greater likelihaod for additional
disturbance of wetlands and riparian habitat under this aiternative, fram both
direct impacts (see Section 4.8) and secondary impacts, as a result of increased
sedimentation, (page 133)

Page 3 of 4
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SPANISH PERAKS HoLpINGS, L1.C
BiG SKY, MONTANA 59716

Clearly, the existing Federal and State regulations on wetlands management are being
enforced in the arca covered by the OWR. Conversation best management practices, or
BMP's, and soil run off and sediment coentrol procedures have been ephanced and
complied with in all areas covered by the proposal. To ban almost all development and
construction in the area is an extreme step to mitigate something that effective procedutes
are already in place to mamnage.

The report is patently biased in its conclusions. Tn Section 4.3.1, on Water and
Hydrology, the veport works thru a complex example of possible nitrate and pho':phoms
contamination of the river water, Quoting from the report;

The analysis does nol account for attenuation of nitrate ar phosphorus in soils or
groundwater and assumes 100% of the effluent loads discharged from the
subsurface wastewater treatment systems would reach the Gallatin River,

Suggesting hat 100% of a subsurface effluent discharge will seep its way through the
complex soils of this part of Montana and directly enter the river is similar to yelling
“fire” in the crowded theater, Jt is incendiary in its purpose.

In swmomary, [ want to see our land and watey protected for future generations. As a
homeowney, 1 derive benefit from those protections. As a land developer, I also want to
se¢ the resources protected for future generations. And [ derive economic benefits from
the high quality water and land resources in southwestern Montana.

1 do not see the OWR as justified based on my reading of the Draft EIS.

1 do not see it justified based on my knowledge of the local environmental situation.

I do not believe the public has been fully and fairly informed about the negative social
and economics impacts such a designation will have on our communities.

I am not in support of an OWR determination for the Gallatin River, based on the above.

Page 4 of 4



Leanne Roulson

From: Robert DuBose [duboses @mcn.net]
Sent: Thursday, October 26, 2006 4:02 PM
To: Hallsten, Greg

Subiject: Gallatin ORW Comment

Greg Hallsten
Montana Department of Environmental Quality

Dear Mr. Hallsten:

This message is to state my strong support for designating the Gallatin
River an ORW, and to comment on the EIS as it affects any recommendation to
make such a designation. Failure to ASAP make this designation will permit
the continued creeping degradation of this resource, ultimately negating
its economic as well as aesthetic benefit to those who live, work, and play
on or near it.

First, the Gallatin River, especially from its headwaters to the mouth of
Spanish Creek, is a huge economic engine for Gallatin County and Montana.
Its recreational use directly provides jobs for numerous Montanans. In
addition, the basis for the low estimates of economic impact resulting from
degradation is highly suspect, likely greatly understating the economic
loss of continued degradation. It's a vital leg in the Gallatin-Madison-
Yellowstone River trifecta, a Blue Ribbon destination that is a lifelong
dream of fisherpersons around the world. The Gallatin serves as a magnet,
for these well-to-do recreationists.

For businesspersons, it is the economic base and attractiveness of our
natural resources which drives our ever-expanding real-estate development
industry, not the other way around. It is astoundingly shortsighted to
claim that economic harm to developers or property sellers would result
from protecting the resource which creates the demand for real estate
development in the first place. Even at the EXTREMELY high-end estimate of
another 3% added to the cost of development, it's a bargain, not only for
developers but for current residents and land owners, protecting and

increasing property values. For evidence, consider the real-estate ads
which tout the value of adjacent protected environmental amenities ("backs
up to Forest Service land," "close to fishing," etc.).

Aside from the economic benefits to developers, land owners, and
irrigators, there is the "natural beauty" dividend. I am not willing to
accept a spirallng decay of my back yard in order to save high end
homebuyers a couple of percentage points. Closing costs fluctuate more
than that annually! Personally, I'd prefer paying a tax (though not a
gubsidy to the development industry) to insure that we retain the soul-
healing benefits of knowing this crystal clear, drop-dead-gorgeous,
ecologically rich river will still be so decades from now.

For those opposed to ORW designation as a matter of property rights
principle, please consider: It is no more a valid property right to pollute
the groundwater in YOUR back yard which then flows into MY back yard than
it is a free-gpeech right to punch someone in the nose to express your

1



disagreement with their political position. Further, ORW designation will
protect and increase, not decrease, property values in the watershed.

Bob DuBose

5020 Justin Lane
Bozeman, MT 59715 USA
Voice: (406) 585-1232
Cell: (406) 570-5774
Fax: (928) 447-5569
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Hallsten, Greg - K
From: rad_7@canoemail.com Tocoesoe ¥
Sent: Tuesday, October 17, 2006 4:05 PM
To: Halisten, Greg
Subject: Protect the Gallatin!

I am writing to support designating the Gallatin River as an "Outstanding Resource
Water." Please make my comments part of the public record.

- Protecting the Gallatin’s outstanding water quality will only add 1-3% to the cost of a
new home (for alternative septic treatment) built on land where the discharge from septic

tanks would reach the River within one year.
- The Gallatin is an important part of the gquality of life that draws so many people to

live and visit southwest Montana.
- The Gallatin is one of the most heavily fished and frequently floated rivers in

southwest Montana, providing numerous jobs and an economic player in the local community.

Please protect our precious resources here in Montana.

Sincerely
Rebecca Durham

Sign up today for your Free E-mail at: http://www.canoe.ca/CanoeMail
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October 26, 2006 0CT 2 7 2008
Montana Department of Environmental Quality o BEG
Board of Environmental Review IRECTOR'g OFFICE

1520 E. Sixth Avenue
P.0O. Box 200901
Helena, MT 59620-0901

Subject: Comments on Gallatin River ORW Draft EIS
Dear Board Members:

A portion of the Gallarin River that is being considered for ORW designation lies within
the boundary of the Gallatin Local Water Quality District (District). -For reference a map
showing the boundary of the District within Gallatin County is provides as attachment A,
The Draft EIS does not appear to recognize the presence of the District, or address
potential impacts of the ORW designation to the District.

The Board of Directors of the Gallatin Local Water Quality is aware of the proposed
designation, but has not taken a position on the issue. However, in general it would
appear that the designation would aid the District in its mission to protect and improve
the quality of both surface water and ground water with the District.

Please consider the District in the final EIS. If you have any questions or would like

additional informarion about the Gallatin Local Water Quality District, please call me at
582-3148 or email me at alan.english@eallatin.mt.gov.,

Sincerely,

Alan English E

Manager
Attachment: Map of Gallatin County and the Gallann Local Water Quality District

ce: Gallatin Local Water Quality District Board of Directors

1

Our mission is to protect, preserve and improve the quality of surface water and ground water.
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The Gallatin Local Water Quality District is shown shaded in white. It
covers the middle third of Gallatin County and includes the City of
Bozeman, City of Belgrade, and the Town of Manhattan.
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October 24, 2006

CERTIFIED MAIL/RETURN RECEIPT REQUESTED (& FAX)

‘Montana Department of Environmental Quality
Metcalt Building

First Floor ‘%; %ﬁ?ﬁ
P.O. Box 200901

Helena, MT 59620-0901 GCT & 4 2006
ATTN: DIRECTOR’S OFFICE
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DEG
) ) 1 DIRECTOR'S OFFICE
Re: The Drafi Environmental Impact Statement For

The Gallatin River Outstanding Water Designation
Dear DEQ:

This firm represents Westland Enterprises, Inc., and Simkins Holdings,
LLC. Westland is a long-time owner of real property in the Big Sky area.
Simkins Holdings, in turn, is a development company that develops real property
in the Big Sky area. Both entities are significantly impacted by the draft
Environmental Impact Statement (“EIS”) for the Proposed Gallatin River
- Outstanding Resource Water Designation (“ORW?”), as well as the proposed
changes to the Administrative Rules of Montana concerning this matter.

Westland and Simkins have asked this firm to offer comments upon the
adequacy and accuracy of the draft EIS, and are intended to put the Montana
Depariment of Environmental Quality (“DEQ”), the Board of Environmental
Review, and the Legislature on notice that the draft EIS is woefully deficient,
inaccurate, and the process involved in the creation of the draft Environmental
Impact Statement—which undoubtedly will be adopted in its present form by the
DEQ-and the amended rules, as proposed, effectively constitute “a taking” and the
“process” employed by the DEQ to hurry this matter through with little public
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input or comment denies my clients their rights to due process of law. This
Petition and the preferred alternative, if adopted, will result in litigation.

L INTRODUCTION.

It is important for this agency to understand that Westland and Simkins, and
other affected landowners, recognize the value of a clean environment, including
the value of the Gallatin River as a recreational resource. Indeed, it is the
environment that makes their property valuable, and the community thrive as an
economic engine in Gallatin and Madison Counties. As further discussed below,
the landowners and residents of Big Sky and the Gallatin Canyon, including my
clients, have taken positive steps -- long before the Petition for the ORW
designation — to ensure that the water in the Gallatin River remains clean and that
development in the Big Sky/Gallatin Canyon take place in a manner consistent
with an approved growth policy, and state environmental and water quality laws.

For instance, the Big Sky Community voted to tax itself to fund the
wastewater storage and discharge agreement with the Yellowstone Club to prevent
discharge into the Gallatin River, and create a state-of-the-art SBR wastewater
treatment facility. Moreover, the community created and continues to support the
fund of the Blue Ribbon Task Force to monitor constantly the well-being of the
Gallatin River.

In short, there is no need for the proposed, preferred alternative, which
effectively appears to be a conclusion in search of a process.

II.  The ORW Footprint is Arbitrary and Capricious.

The ORW EIS sets forth a footprint that purports to limit the reach of the
effects of the ORW. Interestingly, the reach of the footprint falls short of large
and expensive developments in Madison and Gallatin Counties, including the
Yellowstone Club, Spanish Peaks, and others. At the same time, proposed
amendments to ARM 17.30.617, which would prohibit any discharges to
groundwater with a direct hydraulic connection to an ORW, are within the
statutory mandate of prohibiting any permanent change to the existing water
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quality of an ORW. It is, thus, disingenuous of the DEQ to, on the one hand,
purport to limit the footprint of the ORW designation, and then, on the other hand,
propose regulations under ARM 17.30.617 that effectively reach far beyond the
effect of the current footprint.

There is no question the DEQ understands and fully appreciates the
interaction between the draft EIS footprint, and the proposed changes to the
Administrative Regulations. The actions of the department can only be described
as knowingly mlsleadmg Accordingly, the draft EIS designation and footprint are
arbitrary and capricious. It is, therefore, unlawful.

I1l. ADOPTING THE PREFERRED ALTERNATIVE-WHICH WILL
HAPPEN- WILL EFFECTIVELY STOP ALL MEANINGFUL
FUTURE DEVELOPMENT IN THE “FOOTPRINT” AREA,
CONSTITUTING A TAKING IN VIOLATION OF THE UNITED
STATES AND MONTANA CONSTITUTIONS.

The Supreme Court’s analysis of takings under the United States
Consutution has evolved over time, granting more protection to landowners, and
placing greater emphasis on government accountability for its regulatory actions.
In Penn Central Transportation Company v. City of New York, 438 U.S. 104, 98
S.Ct. 2646, 57 L.Ed.2d 631 (1978), the Court identified the following factors to
consider in determining if a regulatory taking has occurred:

The economic impact of the regulation on the claimant and ,
particularly, the extent to which the regulation has interfered with
distinct investment-back expectations are, of course, relevant
considerations. So, too, is the character of the governmental action.

A “taking” may more readily be found when the interference with
property can be characterized as a physical invasion by government,
than when interference arises from some public program adjusting the
benefits and burdens of economic life to promote the common good.

Id. at 124 (citations omitted).
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In Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413, 43 S.Ct. 158, 159,
67 L.Ed. 322 (1922), the Court opined that “[gJovernment hardly could go on if to
some extent values incident to property could not be diminished without paying
for every such change in the general law.” Situations in which an ordinance
prohibits the “most beneficial use of the property” but allows other uses do not
rise to the level of a taking. Penn Central, 438 U.S. at 127. “In deciding whether
a particular governmental action has effected a taking, this Court focuses rather
both on the character of the action and on the nature and extent of the interference
with rights in the parcel as a whole.” Id. at 130-31.

In Lucas v. South Carolina Coastal Commission, 505 U.S. 1003 (1992), the
Supreme Court held that compensable regulatory takings occur when government
action denies all economically beneficially use of property, unless the government
is preventing a nuisance, meaning the use of land for what is expressly prohibited,
or preventing a harmful or noxious use. However, preventing a harmful or
noxiouis use (a nuisance) cannot be justified simply by referring to legislative
findings, but must be supported by objective evidence in a “total taking inquiry.”
If less than a total wipe out is the result, an economic impact/governmental
purpose analysis of prior court cases must be used to determine a taking. The
ultimate consideration is “whether the interference with appellants’ property is of
such a magnitude that there must be an exercise of eminent domain and
compensation to sustain it.” /d, at 136 (citing Pennsylvania Coal Co. v. Mahon,
260 U S. at 413).

In Dolan v. City of Tigard, 512 U.S. 374 (1994), the United States Supreme
Court saw “no reason why the takings clause of the Fifth Amendment, as much as
a part of the Bill of Rights as the First Amendment, or the Fourth Amendment,
should be relegated to the status of a poor relation.” In Dolan, the Court held that
a taking occurs when there is “no rough proportionality” between an exaction
imposed by government and the projected impact of a proposed development. The
rough proportionality test, thus, requires greater scrutiny than a rational basis test
of due process or equal protection analysis, and the government must make an
individualized determination that requires dedication of land be related both in
nature and extent of the proposed development’s impact.
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In City of Monterey v. Del Monte Dunes at Monterey, Ltd., 119 S.Ct. 1624
(1999), the United States Supreme Court held that whether a landowner has been
deprived of “all economically viable use” of property is predominantly a factual
question, and, thus, a question that is reserved for a jury. On the other hand,
whether a land-use decision substantially advances legitimate public interest in a
regulatory takings context is a mixed question of law and fact. The essence of
the case requires government agencies, planners and regulators (such as
yourselves) to act fairly and honestly. If development is not wanted in an area, or
if development is desired to stop in an area, as this Petition abundantly makes
clear, it is the duty of the Department of Environmental Quality to say so up front,
and not after “considering” and rejecting other possible alternatives. If property is
coveted for public use, then the DEQ, the State of Montana, or the Petitioner
should purchase that property, not regulate the property to death. These are simple
precepts. However, this Petition and the process by which this Petition has been
proposed, with a preferred alternative that will undoubtedly be adopted by the
Department and proposed to the legislature, runs rough shod over the rights of the
individuals who own property in the area, including my clients, and effectively
will stop all development in the area-the intended consequence of the ORW
Petition, and the preferred alternative. :

[n sum, while there is no such formula for determination of “a taking”
unless there is a total wipe out. In making an analysis of whether there is a
regulatory taking, the Court will look at the economic impact on the owner,
interference with investment-backed expectations, and the character of the
government action.

The regulatory and takings impact of the proposed legislation is most
evident at pages 170 and 171 of the EIS. There, under Gallatin Canyon/Big Sky
Zoning District Designation Residential Single-Family 7,500, a total of 226
possible dwelling units exist without the ORW Petition. However, once this
Petition, if accepted, is imposed, that drops to one or, at most, three dwelling units.
This is a significant takings and restriction in the possible use of people’s
property. Similarly, with respect to community commercial, existing law would
allow 91,100 square feet of development. However, with the Petition, that number
is significantly reduced to, at most, 1,011. With respect to commercial and
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- industrial mixed-use, 270,000 square feet of development presently exists, and that -
would be reduced to 5,351 square feet.

The environmental impact statement, as proposed, makes clear that the
owners of property in the Gallatin Canyon/Big Sky area who are not on the Big
Sky Water & Sewer District’s sewer system, will be denied essentially all
reasonable value of their property, as well as their investment-backed expectations
substantially destroyed. This is made most clear by your own analysis at pages
170 and 171.

~ In short, the figures speak for themselves. The proposed EIS, if adopted,
will result in takings of real property, for which my clients will seek
compensation.

1V. THE ENVIRONMENTAL IMPACT STATEMENT IS BASED UPON
FAULTY AND INACCURATE INFORMATION.

Another critical flaw in the ORW analysis and the proposed alternative is
the socio-economic analysis. It disingenuously states (at p. 179) that the ORW
designation would “protect the existing property value differential associated with
water quality.” It further states that “any limitations on build-out would limit the
increase and supply on new dwelling units, and with a given increase of demand,
increase prices for existing and new units well above what they otherwise would
be undler the no action alternative.” This, in fact, is an understaternent. It also
significantly impacts the efforts by Gallatin County and others to provide for
affordable housing in the Gallatin Canyon/Big Sky area, for which little
consideration is made in this analysis.

The analysis, with respect to the number of jobs that would be lost or
severely curtailed as a result of the ORW designation is also flawed. At the
present time, the Gallatin Canyon/Big Sky area is a thriving engine of economic
development in the Gallatin Canyon, Big Sky and Madison County areas. The
number of people employed in the area as a result of construction of new homes
and supporting the recreation industry far exceed that which is set forth in the
Environmental Impact Statement.
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My clients, long-time landowners in the Big Sky area, have personal
knowledge of the number of individuals employed by the construction and
development industry in the area at issue. The proposed EIS will have a
devasiating effect on the employment opportunities in the area — which in turn will
have a ripple effect through Gallatin and Madison Counties.

For example, a draft comprehensive study being conducted by the State of
Montana’s Department of Commerce (a sister agency of the DEQ) shows that an
estimated 10,000 jobs are created by all of the economic activity in the Big Sky

~ area. A substantial number of those jobs that are associated with the construction,
development and real estate industries will be destroyed or significantly impaired
by the ORW designation and the preferred alternative. The figures in the draft
EIS, at page 180, showing that only 274 jobs are generated by these industries by
Big Sky is absurd on its face and is therefore arbitrary and capricious. At the very
least, the EIS should not go forward without first waiting for the final draft report
of the Department of Commerce concerning the Big Sky economic study, once it
is completed.

Another enormous flaw in the socio-economic analysis is the assertion on
page 183 that the cost of mitigation for the advanced centralized wastewater
system is only $3,500.00 per single family equivalent (“SFE”). This number

-represents a total misunderstanding or misrepresentation of the finances of the Big
Sky Water and Sewer District in which the $3,500.00 impact fee charged by the
District is only one of its many funding sources, Also, the District is able to obtain
a much lower cost per SFE of wastewater treatment than any smaller landowner or
developer due to the economies of scale it can create through its large size and
capacity.

Again, your analysis ignores, minimizes and/or seriously distorts this
impact, as it seeks to justify its pre-ordained preferred alternative.

V. EFFECT ON THE BIG SKY COMMUNITY PLAN.

Another analysis that is missing in this Environmental Impact Statement is
the existence of the Big Sky Community Plan. This regulation and plan (i.e.,
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Growth Policy) was adopted by the residents of Gallatin County, with respect to
the Big Sky area. This carefully laid-out plan included areas for residential,
commercial, community facilities, community commercial, and light industrial
activities.  The purposes of the regulation include, among other things, to:

> Preserve the scenic beauty and natural environment of the district
(which includes the Gallatin River);

> Protect scenic qualities, fresh air, groundwater, and service water,

> Promote the preservation of wildlife and fish habitat;

> TFacilitate the adequate provision of water;

> Ensure that the built environment enhances the natural environment;

> Preserve and protect property values;

> Encourage development of affordable housing; and other laudable
purposes.

The EIS and proposed preferred alternative does not give any consideration,
let alone lip service, to the Gallatin Canyon/Big Sky plan, land-use map, capital
improvements policy, and zoning regulations carefully crafted by the landowners
and residents of the area and adopted and enforced by their duly elected
representatives, These regulations allocate residential, commercial, and other
zoning designations that allow for the existence of a viable community. The
preferved alternative, if adopted, effectively wipes out any future commercial and
light industrial development, which in turn adversely effects the community and
will place an added burden on the already heavily traveled U.S. Highway 191. It
is noteworthy that the Community Plan prohibits any heavy industrial use in order
to protect the environmental integrity of the area.

This later issue — U.S. 191 — is also absent from the analysis employed by
your agency. Stated simply, the EIS does not reflect the impact of the preferred
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alternative on the US 191 and the likely increase in commercial activity that will
result when the ability to develop commercially zoned property is severely limited.

In short, the proposed EIS is a result-oriented conclusion looking for a
process and a justification. It has ignored the existing land use in the area, the
vested property rights of owners of property in the area, the capital-backed
expectations of landowners in the area, and the land use plan for the area, as
adopled by the community.

It is also worth noting that the ORW petition process misrepresented to the
effected landowners and local governments the reach of the proposal. It was only
after paining support, based upon its misrepresentations, that the reach of the
ORW Petition now extends to tributaries and any connection to groundwater. The
intent of the proponents of the Petition and the DEQ, with its preferred alternative
are clear: The intent is to stop all development in the area at the expense of those
landowners who have any property outside the boundary of the Water and Sewer
District, and intend to develop that property, and at the expense of individuals to
hope to live in the area. Under Del/ Monte Dunes and the other Supreme Court
decisions discussed above, the Petition is arbitrary, capricious, constitutes a taking
and i/legal.

Finally, no meaningful opportunity to be heard with these unprecedented,
fast-track scheduling for the EIS process. For instance, comments are due for the
Draft XIS on October 27, 2006 for a complex EIS draft that was released in
September, 2006. Even more blatant is the requirement that all comments
conceining the proposed rule-making are due on November 2, 2006, only eight (8)
days after the October 25, 2006 hearing date.

In sum, the Petition, EIS and preferred alternative are substantively and
procedurally flawed.
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Sincerely,
GOETZ, GALLIK & BALDWIN, P.C.
Brian K. Gallik

BKG/pal

cc: Clients
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Charles E. Hansberry [cehansberry@GARLINGTON.COM]
Friday, October 27, 2006 5:13 PM

Peterson, Lisa; Hallsten, Greg

Bob Sumpter; Stephen R. Brown

Comments on Draft EIS for Gallatin River ORW

Canon4A4A7D-Exchange-10272006-170602.pdf

Greg and Lisa:

Please find enclosed comments of Yellowstone Developments LLC and
Yellowstone Mountain Club on the Gallatin River EIS. A hard copy will also
be sent in today's mail. Please call me if you are unable to open these or
otherwise have questions.

Charleg E. Hansberry
Garlington, Lohn & Robinson PLLP

(406) 523-2500
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Maureen H. Lennon
Bradley J. Luck
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Kathryn S.(I\:Aahe ‘
Alan F. McCormic
October 27, 2006 Charles E. McNeil
Anita Harper Poe
Shane N. Reely

Larry E. Riley
Susan PE %(;y g
Robert E. Sheridan
Mr. Greg Hallsten . . Robert E, She
Montana Department of Environmental Quality . Peter J. Stokstad
Kevin A. Twidwell
P.O. Box 200901 William T. Wagner
Hillary A. Wandler
Helena, MT 59620-0901 Kelly M. Wills

A. Craig Eddy, MD, 4D
Of Counsel - Health Law

RE: Comments on the Draft Environmental Impact Statement for the = Garinaion
. C. Garling

Gallatin River ORW Designation 1908 - 1995
Sherman V. Lohn
(Retired)
Dear Mr. Hallsten: R. H. “Ty" Robinson
(Retired)

This office represents Yellowstone Developments LLC and Yellowstone Mountain Club,
LLC, collectively The Yellowstone Club (“TYC”). These comments are presented on behalf
of our clients to the Draft EIS for the Gallatin River ORW Designation. The TYC generally
supports measures designed to maintain and improve the water quality of the Gallatin River,
as is evidenced by the landmark 2001 agreement between it, other developers with the Big
Sky Water and Sewer District for the use of land application rather than discharge of
effluent. However, it is very concerned that ORW designation is being proposed as a
popular reaction to a perceived, but unproven, need. Moreover, after thorough review, it
appears the Draft EIS and the associated rulemaking are being rushed through — without the
necessary “hard look” required by MEPA - for the sake of presenting it in the upcoming
legislative session.

COMMENTS

SECTION 1.2.2: The principal criteria for ORW designation is that “there is no other
effective process available that would achieve the necessary protection.” Draft EIS at 1.
First, the Draft EIS assumes that the level of protections from ORW designation are
“necessary protections.” This is incorrect, as the analysis first needs to begin with what
protections are necessary (not just desirable or popular) and then proceed to how those
protections can be achieved. Second, TYC contends that there are other processes available
that can achieve those protections, specifically the nondegradation policy and cumulative
analysis already allowed under Montana law. Furthermore, other protective mechanisms
need to be looked at, including federal law, zoning, and private agreements. Although the

A Professional Limited Liability Partnership | Attorneys at Law Since 1870
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RE: Comments on the Draft Environmental Impact Statement for the
Gallatin River ORW Designation
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DEQ lacks the authority to mandate these other mechanisms, the statute, MCA § 75-5-
316(3)(C)(iii), is not so limited and MEPA does not exempt from analysis anything outside
of DEQ’s immediate jurisdiction and authority.

SECTIONS 1.3.2 & 3.3.3.1 : The Draft EIS lists six tributaries of the Gallatin River to be
on the 303(d) list of threatened or impaired water bodies. The 2006 303(d) lists only five:
the Middle Fork, the West Fork, the South Fork, Cache Creek and Taylor Creek. While the
main stem of the Gallatin is not on the 303(d) list, some of these tributaries, specifically the
West Fork and the South Fork, are within the footprint, and thus a portion of these tributaries
receive ORW designation as well. TYC contends that a river that is threatened or impaired
for any use does not meet the criteria for designation as an ORW under MCA § 75-5-316(4).
The footprint of the ORW needs to be reduced where it expands into these tributaries on the
303(d) List.

Furthermore, it is quite likely that the listing of these tributaries and associated Total
Maximum Daily Loads (“TMDLs”) will still have a major impact on how development
occurs within the footprint. This is particularly true for West Fork, which runs through Big
Sky. Also ignored is the following restriction found in the Court’s order in Friends of the
Wild Swan v. EPA, 130 F. Supp. 1204, 1206 (D. Mont. 2000):

Until all necessary TMDLs are established for a particular WQLS, neither
the EPA nor the State of Montana shall issue any new permits or increase
permitted discharge for any permittee under the National Pollutant
Discharge Elimination System permitting program or under the Montana
Pollutant Discharge Elimination System permitting program.

TMDLs are scheduled to be approved for these tributaries in 2007-2009. These TMDLs
should assist in protecting and enhancing water quality and may eliminate the need for ORW
designation (or make ORW designation moot). The impact of the TMDL process and the
Friends of the Wild Swan decision need to be addressed in the Draft EIS.

For the most part, the TMDL process is simply ignored in the Draft EIS. Presumably, this is
because DEQ has concluded, much later in the Draft EIS, that the principal sources of
nutrient loading impacted by ORW designation are residences that use traditional septic
systems and drain fields and, since they are non-point sources, compliance with a TMDL is
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voluntary because an MPDES permit is not required. See Draft EIS at 192. While un-
permitted non-point sources contribute 90% of all pollution to streams, the vast majority
comes from sources other than septic systems (i.e. agriculture, storm-water runoff,
silvilculture). Montana Nonpoint Source Management Plan: A Watershed Approach (2001)
http://www.deq.mt.gov/wqinfo/nonpoint/chapter2.pdf. DEQ’s conclusion assumes that
voluntary compliance with a TMDL and associated restoration plan is insufficient to protect
water quality in the Gallatin River. Yet, DEQ holds Gallatin County as a model for
‘instituting voluntary improvements in septic systems. /d. at 17. Again, this is inconsistent
with the conclusion that ORW designation is the only process available to achieve necessary
protections.

SECTION 2.1: The Draft EIS states that “The No Action Alternative assumes the Board
would not initiate rulemaking and the ORW designation would not proceed.” Draft EIS at
11. Yet, we note that the DEQ has already initiated rulemaking prior to even completing the -
EIS process and issuing a Record of Decision. We believe this is a violation of both the '
ORW statutes, specifically MCA § 75-5-316(8), as well as MEPA itself, which requires that
the EIS contain a "meaningful no-action alternative analysis." MCA 75-1-
201(D(B)Ev)(C)(AV). However, no meaningful analysis can be made where the decision to
proceed with ORW status has obviously been made. By initiating rule-making, the DEQ has
essentially eliminated the no-action alternative.

SECTION 2.3.1: In conducting the analysis for setting trigger values, as well as
determining the “necessary protections” pursuant to MCA § 75-5-316(3)(C)(iii), the Draft
EIS assumed that 100% of phosphorous and nitrate reaches the receiving water and there is
no attenuation through natural processes. Draft EIS at 20. This is an invalid assumption, as
those processes exist and can be quantified. This naturally skewed the analysis, expanded
the scope of the ORW footprint and caused the level of restrictions associated with ORW
designation to be grossly overprotective.

Furthermore, the DEQ needs to expressly confirm that projects and businesses outside of the
designated ORW footprint will not be restricted in any manner by ORW designation.
Although the Draft EIS suggests that ORW restrictions would not be imposed directly, they
can potentially be imposed indirectly through a cumulative analysis or other approach. If
indirect impacts are possible to businesses outside the footprint, the scope of the Draft EIS
needs to be expanded to include those.
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It appears that DEQ has set the trigger values, and thus determined the allowable density,
under ORW designation assuming year-round use of residences at low-flow rates. While this
approach is arguably permissible where there is significant year-round occupancy, this area
1is characterized by seasonal use.

SECTION 2.7.3: One of the alternatives considered but dismissed was limiting the total
number of homes that could be built within the footprint. This alternative was dismissed
because DEQ lacks the authority to regulate development or impose zoning restrictions.

Yet, TYC believes that ORW designation is essentially “de facto” zoning and accomplishes
such limitations anyway, as the Draft EIS acknowledges throughout the document. See e.g.
Draft EIS at 158 (“The primary expression of ORW land use impacts is the difference in
magnitude of development that would be allowed or expected [under the various
alternatives]”). TYC is concerned that legislating development densities and zoning
limitations through ORW designation usurps the established zoning process and removes
planned development from the local forum.

Furthermore, ORW designation should be very closely scrutinized where the principal
impacts are to economic supply and demand, rather than water quality. For example, on
page 179 of the Draft EIS, the DEQ acknowledges that, while the principal impact on
property values from increased water quality is generally unknown (see comment on Section
3.5.3.9, below), ORW designation will “limit the increase in supply of new dwelling units,
and with a given level of demand, increase prices for existing and new units above what they
would otherwise be....” '

SECTION 3.4.3.2: While TYC believes that the largest impact of ORW designation will be
on private businesses, it is important to note that ORW designation will impact the ability of
federal agencies to expand their services.

SECTION 3.5: The Draft EIS’s inventory of socioeconomics for the region is grossly
outdated (based primarily on 2000 census data) and significantly understated. As the fastest
growing region in Montana, it is important that the Draft EIS rely on the most current data
available. Next month in November, Susan Ockert, Senior Research Economist with the
Montana Department of Commerce is due to publish Economic Impacts of Big Sky, which
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analyzes the socioeconomic values of the area encompassed by ORW designation. The DEQ
should consider and incorporate Ms. Ockert’s analysis in any final EIS and ROD.

SECTIONS 3.5.3.4 & 3.5.3.5: Completely missing from these sections, and the Draft EIS
in general, is any mention of the ski or golf industry, which by far accounts for most of the
economic activity in the area. The primary impact from ORW designation is a very sharp
decline in available housing and commercial square footage. Because both the ski and golf
industries depend on that housing and commercial space, it is critical that the Draft EIS
analyze the economic impacts to those industries. Fishing and rafting are not the only
recreational pursuits impacted by ORW designation.

SECTIONS 3.5.3.6 & 4.5.1.1: These sections set out to prove a very basic premise: a
reduction in catch rates and size of fish caught will result in a reduction in angler use. The
draft EIS cites a 1987 study conducted by the Montana Department of Fish Wildlife and
Parks for an estimate that a 10% reduction in catchable trout would reduce angler use by
between 4% and 5%. While TYC does not dispute the basic premise (less fish = less
anglers), it questions if this quantification of the impact remains valid. The data relied upon
in the study is almost twenty years old and the study was conducted before the explosion in
popularity of fly fishing in Montana (Indeed, “A River Runs Through It” was not even
released until 1992). The river saw almost a 30% increase in angler use from 1999 to 2003
(Draft EIS pg. 81).

While the Draft EIS is careful not to quantify the economic impact from theoretical angler
dissatisfaction, it certainly “suggests™ there is a cost associated with the no-action alternative.
TYC believes that the Gallatin River will remain a very popular place to fish, particularly for
non-residents, and that impacts of water quality on anglers is not as sensitive as suggested in
the Draft EIS. In fact, surveys conducted ten years later list “canyon scenery” as by far the
largest reason for visiting the area. See Draft EIS pg. 84. Tourism is likely to continue to
grow and, if there is a loss of anglers from any reduction in water quality, it will either be
minor or offset by growth in other recreational users.

SECTION 3.5.3.8: It is simply invalid to confine the analysis of economic impacts of ORW
designation to just fishing, as that segment of recreation is simply dwarfed by other
recreational pursuits in the area. For example, Big Sky reported 300,000 skier days for the
2005-2006 ski season. At a cost of $65 for lift ticket and $100 for daily incidentals (food,
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lodging, rentals, etc.), the total value from skiing at Big Sky alone is $49.5 million. This

figure does not include Moonlight Basin or TYC. Fishing, however, is valued in the Draft
EIS at only $3.84 million, or less than 8% of skiing at Big Sky. Yet, there is absolutely no
mention or analysis in the Draft EIS of the impact of ORW designation on the ski industry.

Of course the ski industry, while the largest, is only one portion of the overall recreational
segment of the economy of the region. Last year, the Resort Tax District encompassing Big
Sky collected $2.4 million on approximately $80 million in gross revenue. This tax applies
only to luxury items, not everyday consumer gods. This figure also does not include lodging
‘tax. Data and information from the Resort Tax District was not provided in the Draft EIS,
nor was there any analysis of the how the ORW designation would impact those tax revenues
or revenues for state lodging tax.

SECTION 3.5.3.9: Again, TYC does not dispute the basic premise of this section: water
quality has an impact on property values. TYC presumes that conducting an original
hedonic property study for the Gallatin River would be cost-prohibitive, which is why it was
not done. However, TYC questions any reliance on studies which are very different (i.e.
water clarity of lakes in Maine) to quantify the impact from ORW designation here. Are the
differences in water quality in the study far greater or comparable to the difference in water
quality between the “No-action” alternative and ORW designation? The issues and factors
affecting property values for lake-front property in Maine are too remote to make the study a
valuable comparison. Yet, DEQ uses this figure in various places to justify or offset the
costs of ORW designation. See e.g. Draft EIS at 184. Until a hedonic study is conducted,
these are invalid assumptions to make.

Furthermore, the housing market in the area is principally driven by the ski industry, not the
fishing industry. It is highly improbably that any minor drops in angler satisfaction/ water
quality will have significant impacts on property values. The DEQ needs to find more
appropriate examples and associated studies, for example studies of other western skiing
communities, rather than lake-front property in Maine.

SECTION 3.6.3.2: In a number of critical areas, TYC noted that DEQ failed to conduct the
necessary analysis to review all the impacts if the study was not immediately available. A
hedonic property value study is one such area. However, this deficiency in the Draft EIS
was not confined to just economic issues. Where the study suggested a impacts to fish and
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wildlife that would not support ORW designation, they were either ignored, or the Draft EIS
did not take the next steps to validate the study. The 2005 Bollman study in this section is a
perfect example. The study suggests that issues such as drought and temperature — not
nutrient loading — resulted in a decrease in water quality. The Draft EIS simply rejected the
study, since it did not provide low flow or water temperature data. However, that
information is available through the USGS and the Draft EIS should have further validated
the study before simply dismissing it. ’

SECTION 4.4.3.1: This section describes the primary impacts on development from ORW
designation. There are quite a number of assumptions DEQ makes which are not justified.
First, the DEQ assumes that all new dwelling units will rely on conventional septic tank and
drain fields. Yet, current zoning regulations require hookups to sewer where possible. Draft
EIS at 70. Also, DEQ assumes full-time occupancy, where many of the homes particularly
in the Big Sky area are seasonally occupied.

In any event, under these assumptions, ORW designation without any mitigation would
result in a 90% reduction in allowable residential development (652 DU down to 75 DU) and
a 99.4% reduction in allowable commercial/community development (419,000 square feet
down to 2,645 square feet). The Draft EIS estimates that this results in a net economic loss
of $6.86 million annually in reduced wages and salary. This figure is grossly understated, as
described in more detail below. Allowable development goes up some with various
mitigation measures (i.e. sand filers, etc.). However, as a practical matter, zero discharge
and centralized septic systems will be necessary before currently allowable development can
occur under the ORW designation.

SECTION 4.5.1.1: At many times throughout the Draft EIS, specifically on page 177, the
No Action Alternative is characterized as “unconstrained build-out.” This is an incorrect
characterization as development is very much regulated and constrained in the area. This
type of characterization leaves a falsely negative perception with the public and postures this
issue as “Fish vs. Unchecked Growth.” Instead, the No Action Alternative should be
characterized as “‘currently allowable levels of build-out” or “build-out under current
constraints.”

SECTION 4.5.2.1: This section contains no analysis of the economic impacts to the real
estate industry from ORW designation. Assuming no mitigation, ORW designation will
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result in loss of 577 residential units and 416,355 square feet of commercial space. This
would represent a huge loss in economic value which should have been analyzed in the Draft

EIS.

Nevertheless, some rough calculations can be.made. Although the median price of a home
listed in the Draft EIS is $255,000, there is reason to doubt that figure. In any event, that
figure does not represent the cost to build a new home. The community is currently
experiencing construction costs in excess of $200 per square feet. For a 3000 square foot
home, the cost is approximately $600,000, which does not include the lot. If we use the
figures in the Draft EIS, the least expensive lot in that area is $320,000. Draft EIS at 186.
However, lot prices can easily rise to millions. This results in a loss of $530 million, or over
$53 million annually if we assume a build out over ten years. This level of loss could
arguably rise to a compensable taking, a burden that would fall on the taxpayers.

A similar analysis can be done with the loss of commercial space. For commercial space,
TYC sees construction costs of $100 per square foot, for a total loss of $41.6 million, or
$4.16 million a year on a 10-year build out. That figure does not include the cost of any land
underlying the space.

All told, the loss to the real estate and building industry could easily be in excess of $57.16
million annually. Yet, the Draft EIS conducted no analysis of this possibility.

SECTION 4.5.2.4: This section estimates the cost of mitigation that would become
necessary with ORW designation. First, it looks at some individual alternatives, like
incinerator and composting toilets. However, these alternatives are impractical given their
overall effectiveness, the scale of the building and the existing market for high-end homes.

Instead, the only possible alternative will require the installation of a community treatment
system. Based on the hook-up charge for the Big Sky Water and Sewer District
(“BSWSD™), the DEQ estimates this at $3,500 per residence, or less than 1.4% of the
$250,000 median family home. This figure is misleading, as the $3,500 figure is based on a
two bedroom/two bathroom residence, whereas the median family home in that area is likely
larger. The BSWSD district also notes that a number of Boyne properties must pay double,
$7,000, to connect. Also, this figure is a one-time connection charge and does not include
monthly fees, which for BSWSD is its primary source of revenue. See
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http://bigskywatersewer.com/meetings/09-19-06.Financial%20Reports.pdf. Finally, there
are other sources of revenue for BSWSD — which may not be available to new community
systems — which presumably offset the hookup fee. Id.

Furthermore, the Draft EIS provides no analysis of whether the BSWSD is a good
comparison to use for other proposed developments. Single developments or multiple
developments working together will have to achieve certain economies of scale to make
construction of community systems feasible. There needs to be some analysis of whether
that potential exists.

TYC believes that significantly more research needs to be conducted to truly assess the cost
of establishing and building a community treatment system, rather than relying solely on
BSWSD. The Draft EIS mentions that Firelight Meadows was forced to build its own
system after its request to connect to BSWSD was rejected. Yet, there is no analysis of the
cost of that endeavor.

The Draft EIS mentions that water quality trading may be another option to alleviate some of
the restrictions imposed by ORW designation. There are two problems with relying on this
possibility as mitigation. First, there is no analysis of whether such a market could be
created as a practical matter given geographic and economic limitations. Second, while
water quality trading is currently recognized under Region VIII guidance, it is unclear if it is
allowed under Montana law. There needs to be a legal analysis of whether such trading is in
compliance with Montana (and federal) law before a potential market for water quality
trading can be suggested. )
SECTION 4.7: TYC does not dispute that increases in nutrient loading has adverse impacts
on fisheries. However, as the Draft EIS acknowledges, “[w]aters in the ORW reach of the
Gallatin River do not currently, at any time of the year, approach the recommended
maximum nitrate concentrations that could cause measurable sub-lethal problems in fish.”
Draft EIS at 198. Instead, the principal — indeed only — justification for ORW designation 1s
the theoretical potential that 652 new dwelling units could be built in the future that all use
traditional septic systems with drain fields. However, there is no analysis in the draft EIS
regarding whether this is realistically possible.
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Furthermore, even if this level of development occurred, nitrate levels would remain below
the 2.0 mg/L recommended level. Instead, it is only if there was a leak from BSWSD or if it
started to discharge would the recommended level be exceeded. There is no analysis in the
Draft EIS regarding this theoretical possibility either.

CONCLUSION

TYC supports meaningful protections for water quality. However, it cannot support a
process that is being rushed just to submit to the legislature in the next session. Instead, itis
imperative that the MEPA process be followed so that correct conclusions can ultimately be
made.

Although some impacts are analyzed, many impacts are ignored. While the Draft EIS
analyzes potential for impacts to fisheries, given that certain events occur (652 residences
constructed all on septic systems and a malfunction at BSWSD), there is no analysis in the
Draft EIS of the realistic probability of those events occurring. Moreover, the cumulative
socio-economic impacts of ORW designation are ignored, which grossly under-values those
impacts in the Draft EIS. Full analysis of these impacts must be made before an EIS can be
finalized and rule-making initiated.

Very truly yours,

INSON, PLLP

GARLINGTON, LOHN & R

Charles E. Hansberry

CEH/sec
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From: Gordon Haugen [gnhaugen@msn.com] ..

Sent: Friday, October 27, 2006 9:33 AM .
To: Hallsten, Greg + vt
Cc: Gordon Haugen; Jim Paffausen; Rick Arnold

Subject: Gallatin River desigation ORW

Greg Halsten

Department of Environmental Quality
P.O. Box 200901

Helena Montana

The Headwaters Sportsman Association as reviewed the DEIS for the
designation of the Gallatin River as a " Outstanding Resource Water ".

We are aware of some of the negative comments made at the public hearing
held at the Gallatin Gateway Community Center. It is very unfortunate
that some folks look at their own shot term finical gain and not at the
look term benefits. "

}01\62

The Headwaters Sportsman Association strongly supports the designation of
the Gallatin River as a " Outstanding Resource Water "

Board of Directors
Headwaters Sportsman Association
Jim Paffausen, President.
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Montana Department of Environmental Quality i
PO Box 200901 OCT 2 5 2006

Helena, MT 59620-0901 DED

Dear Mr. Hallsten: PIRECTOR'S Gprice
Thank you for the opportunity to review the Draft Environmental Impact Statement for the
Gallatin River Outstanding Resource Water Designation (9/06). We have been in close
coordination with the Montana DEQ during the last 2 years on this project and the DEIS
consultant (Garcia and Associates). The Gallatin National Forest provided much of the water
quality data and monitoring inforrnation used in this DEIS,

The DEIS in Table E-1 combines the effects of roads, timber harvest, and livestock allotment
management into a “Land — use™ general category. In section 3.4.3.3 (page 78) the DEIS
provides only cursory description of the land exchange, fuel treatment, timber program, mining,
and livestock grazing programs and activities on the Gallatin NF. We provided the DEIS
consultant considerably more detailed information about those National Forest programs. We
understand that the Outstanding Resource Water (ORW) administration process would not
directly regulate the non-point sources from these programs but it may be nseful to summarize
these programs in more detail in the FEIS. The Gallatin National Forest staff can help if
additional information is needed.

We understand that the ORW process will be subjected 1o a rigorous review proc¢ess by Montana
DEQ, Board of Environmental Review, and would require Montana Legislature concurrence and
Montana Governor approval before enacted. Some aspects of the proposed designation may be
controversial, An QRW designarion, however, could be very compatible with Gallatin National
Forest management of the Gallatin River watershed and river corridor. The Gallatin National
Forest has worked with numerous entities during the last 20 years 10 acquire (by exchange and
purchase) private sections in the Gallarin river corridor, and have decommissioned
approximarely 25% of the roads in the Gallatin River watershed. Much of the motivation for the
land acquisition was to maintain or improve hydrologic condition and water quality within the
NF boundary and eventually the Gallatin River. The Gallatin National Forest manages much of
the river corridor which has high value and very heavy public use (fishing, rafting, camping,
scenery enjoyment).

Gallatin River Outstanding Resource Water Designation water quality constraints would be a
mechanism to allow the Montana DEQ more authority in protecting the Gallatin River water
quality. The Gallatin Narional Forest has no objections to and supports the proposed amendment
of ARM 17.30.617 10 designate the main stem Gallatin River from the Yellowstone National
Park boundary to the confluence of Spanish Creek as an Outstanding Resource Water (ORW),

o=
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and ARM 17.30.638 to add a new sub-section clarifying that discharges to ground water with a
direct hydrologic connection to an ORW are within the starutory mandate prohibiting any ‘
permanent change in the water quality of an ORW resulting from point source discharges.

If you have additional questions or information needs from the Gallatin National Forest on this
project please contact our Forest Hydrologist, Mark Story at 406-522-8573 or mistory(@fs.fed.us.

Sincerely,

REBECCA HEATH
@f{/ orest Supervisor
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From: Nick Hether [nick.hether@ earthiink.net]
Sent: Friday, October 27, 2006 12:48 PM
To: Hallsten, Greg

Subject: Gallatin River ORW Designation

Dear Mr. Hallsten,

I am writing this note to offer comment on the designation of the Gallatin River as an “Outstanding Resource
Water” (ORW).

I am very much in favor and strongly support designating the Gallatin as an ORW.

The Gallatin River is simply too important a resource not to handle without a carefully thought through
stewardship effort. | have lived in other areas of the country where development pressure was high and
where the rivers where not protected. The outcomes were not good.

The Gallatin River is part of the excellent quality of life of this valley. It is, in part, what brings people here
and is responsible for some of the growth that could threaten it. This river is why | came back to Montana
after finishing my graduate training at MSU many years ago. It is an important recreational resource.

The Gallatin supports a significant part of our economy because of the fishing, rafting, hiking and other
outdoor opportunities that keep local businesses flourishing.

In truth, | was quite surprised, after reviewing the plans and proposed requirements for the ORW designation
that there does not already exist a more strict set of requirements for control of septic and waste systems.
This should be standard for protecting our water ways and the Gallatin in particular. | have installed such
systems on my own properties for homes | have owned in other states in the past and can tell you from
personal experience they cost very litile relative to the cost of the home. This should not be an impediment to
protecting a river of such value as the Gallatin. | will be the first to tell you that as property owners we have
rights, but | will also tell you that with property ownership comes great responsibility. One of those
responsibilities is protecting the free flowing waters and wonderful rivers such as the Gallatin so that it will be
here 100 years from now.

With the pressure all our resources are under and will continue to experience it is essential we begin the
protection process now. The ORW designation for the Gallatin is a good step in that direction.

Sincerely,
Nicholas Hether

3783 Sir Arthur Dr, Bozeman, MT 59718 Phone (406) 209-5499

10/30/2006
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From: Verne House [vhouse @yahoo.com] +ote
Sent: Thursday, October 26, 2006 11:13 PM
To: Halisten, Greg
Subject: Input on ORW proposal
Attachments: ORW input ltr.doc
ORW input

Itr.doc (50 KB)
Dear Mr. Hallsten: I am out of state. Please accept the

attached input regarding the ORW designation for the West Gallatin River.
Thank vyou,
Verne W House

Verne W. House, PhD
4740 Sourdough Rd
Bozeman, MT 59715
vhouse@yahoo.com
vhouse@montana.com
Tel: (406) 586 8604
eFax: (413) 826 7005



VERNE W HOUSE, PHD

- 4740 Sourdough, Rd

- Bozeman, MT 59715

| 406 586 8604
October 30, 2006

Montana Department of Environmental Quality, Director’s Office
4321 First Street

Helena, MT 59620-0901

Attn: Mr. Greg Halsten

Dear Mr. Halsten,

Please accept my comments in support of designating the canyon section of the
West Gallatin River as Outstanding Resource Water. | participated in the scoping
meeting at Gallatin Gateway and | have read most of the proposal. What I have
read has not changed my opinion of the proposal but it has helped me to define
what | think about ORW designation.

ORW designation should be adopted, even though it would allow continued
degradation of water quality by “grandfathered” users. ORW is too weak, in my
opinion, but it is step toward protecting both water quality and users of water and
riparian lands that depend on having high quality water.

Regulating to a cumulative standard might lend itself to setting up a system of
tradable water quality rights, similar to the tradable development rights in Bridger
Canyon.

The “no action” alternative would weaken the local economy. Too much (or
careless) development in the West Gallatin drainage will adversely affect that part
of the housing market and other segments of the local economy that benefit from
high quality water. | respectfully ask the adoption of ORW designation for the
West Gallatin. '

Thank you,

Verne W House, PhD
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From:
Sent:
To:
Subject:

JasWwmd@aol.com

Tuesday, October 24, 2006 2:19 PM
Hallsten, Greg

DEIS Comments

Attachments: DEISRes240ct06.doc

Dear Mr. Hallsten,

I have attached my comments as Word File.

I support the Outstanding Resource Designation.

The letter includes:

My experience in matters of river preservation deserves mentioning and me
summed up in a letter I wrote thirty-two years ago this month. The letter
from the Village of Marine on St. Croix is found on Page A-28-29 of the U.S
Department of Interior’s “Final Environmental Statement Master Plan
FES 75-69 Lower St. Croix National Scenic Riverway.”

I wrote and signed the letter as the Mayor of Marine. The Council supporte
the EIS and I concluded with this statement that I now repeat as it also
relates to the Gallatin. I exchange “Gallatin” for the St. Croix:

10/24/2006

“Hopefully, the people will continue to enjoy the Gallatin River and i
environs while maintaining the dedication to preserve this valley f
future generations. Somewhere in this world of short term decisi
making, protecting ‘hindsides’ and people problems has to come tl
vision of a tomorrow, a recognition of what our true legacy should b
The Gallatin River is our legacy, it is worth saving.” James W
Johnson; first written for the St. Croix Riverway  October 16, 1976

Jim Johnson



James Wm Johnson

55 Gray Owl Lane

PO Box 160996

Big Sky, MT 59716-0996
406.995.3262

Montana Department of Environmental Quality
Director’s Office

PO Box 200901

Helena, Montana 59620-0901

Attention: Greg Hallsten
Subject: Gallatin River EIS

Dear Mr Opper:

I have reviewed the DEIS. I whole-heartedly support the Proposed Action
~ Alternative: Outstanding Resource Designation.

ence in matters of river preservation deserves mentioning and may

p in a letter I wrote thirty-two years ago this month. The letter from the
fMarine on St. Croix is found on Page A-28-29 of the U.S. Department of
r’s “Final Environmental Statement Master Plan FES 75-69 Lower St.
National Scenic Riverway.”

[-wrote and signed the letter as the Mayor of Marine. The Council supported the EIS
~and I concluded with this statement that I now repeat as it also relates to the Gallatin.
I exchange “Gallatin” for the St. Croix:

“Hopefully, the people will continue to enjoy the Gallatin River and its
environs while maintaining the dedication to preserve this valley for future
generations. Somewhere in this world of short term decision making,
protecting ‘hindsides’ and people problems has to come the vision of a
tomorrow, a recognition of what our true legacy should be. The Gallatin River
1s our legacy, it is worth saving.” James Wm Johnson; first written for the St.
Croix Riverway October 16, 1976

I was part of the process to create that 1975 Master Plan; and, twenty-five years later
one of only two persons from the original Team to design the 1999 Master Plan. 1
attended over sixty Planning Team meetings in 1998 and 1999, again representing
the city of Marine on St. Croix.
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Predictable Resistance

Real Estate interests are currently circulating an email that is wholly inaccurate.

It would not take a Ph.D. 1n History to guess who the largest objectors to the
St.Croix’s designation and its first EIS were. Their arguments were identical to
those now being proffered in 2006 against the Gallatin EIS. Identical!

The Big Sky Developers and Real Estate interests offer objections that are four in
number in their recent email to garner support for trashing the EIS.

The tragedy of a campaign such as now being conducted by them is that the
designated persons reading their email and perhaps responding will not have taken
the time to actually read the DEIS. It all reminds me of a petition I once saw in the
entryway of a local St. Croix bar. The petition distributors were lobbying against a
regulatory effort having nothing to do with their headline on the petition that read:
“If you want to continue to hunt and fish please sign the petition below.”

1. The first argument is that the ORW “will shut down” building and development.
To whit:

“1. The ORW will shut down almost all of the building and development
business in the areas it deems are located within the ‘ORW footprint’,
which is defined as being any property that has a 1 year hydrological
connection to the main stem of the Gallatin River. That term could
encompass any development in the Big Sky area that is not located within
the geographic boundary of the Water and Sewer District.”

The EIS speaks of 1% increase in the cost of a home with the employment of an
alternative septic system versus using conventional units. I would suggest that this
1% 1s not equivalent of a “shut down.”

2. Again, their item #2 uses the term “shut down.” It further adds the threat “the
state will confiscate almost all of the developmental rights associated with that
property.” I quote

“2. The current draft of the Environmental Impact Statement for the ORW
shows the "ORW footprint" as encompassing all property that is located
along Highway 191 and segments of the South Fork and West Fork
rivers. In addition, if the ORW is adopted with the hydrological
connection language referred to above, then other areas like the
Yellowstone Club, Spanish Peaks Resort Estates, Moonlight Ranch, etc.
could be brought under the ORW jurisdiction and shut-down. Again, if
your property in Big Sky is located outside of the Water and Sewer
District boundary, then you are vulnerable to the risk that the state
essentially will confiscate almost all of the development rights associated
with that property.”
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The environmental history of some of these named developers is well known to
the state. Another tool to hold them accountable should be encouraged versus
demonizing the ORW into it being another “takeover” of government. The
arguments of the “Wise Use” cognoscenti do not belong in the Gallatin Valley.

3. For lo these many years I have heard this same bromide. “Jobs.” “Taxes.” The
jobs will be destroyed. The tax base will be “hit.” Jobs and taxes are what at
stake. Nonsense. What is really at stake is the Gallatin, and a polluted Gallatin
would really affect jobs and taxes. Talk about the lack of a vision.

“3. There are an estimated 10,000 jobs that are created by all of the
economic activity in the Big Sky area and many if not most of those jobs
relate to the construction, development and real estate industries. A large
percentage of those jobs will be destroyed by an ORW designation. Thus,
anybody who is involved in any manner with these industries will be
severely affected by the ORW. This economic hit would be devastating to
the area and to the tax bases of Gallatin and Madison counties.”

Only 10,000 miles of rivers out over 3 million miles in the United States has any
significant environmental protection to speak of. How many rivers do you know
that can begin to compare to the Gallatin?

4. Next comes the predictable “bad science” and lack of “community
involvement” accusation. More garbage.

“4. The EIS prepared by the Department of Environmental Quality
contains many serious flaws that would have terrible effects to the Big Sky
community as explained above and yet the DEQ is rushing the EIS
through with a minimum amount of community involvement and on a fast
track schedule that experienced environmental attorneys have never seen
before. Usually an EIS, especially one of this magnitude, will take a
number of years to adopt.

“However, since the DEQ is doing the EIS itself and not some company
such as a mine operator, all of the usual procedural safeguards and time
frames to provide meaningful input from the community into this document
are being discarded. It is essential that the DEQ slow the EIS adoption
process down in order to give the community a chance to provide its

input.”

“Serious flaws” with “terrible effects.” No flaw is mentioned. Moreover, we are
to presume that being “shut down,” and jobs and taxes are the terrible effects.

I find the prospect that “a mine operator” would have provided “usual procedural
safeguards and time frames” amazing. This has to be a typo.

An EIS does not have to “take a number of years.” This topic has been on the
front burner for a long time. The process has been timely. There has been ample
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time for mput. This comment is just a mechanism by the opponents to delay in

order to allow further degradation.

I am again reminded of a recent New Yorker article. Redwoods in California had
- timber interests working 24/7 including using large vapor lights hauled in order
to drop the ancient redwoods, the world’s largest trees before President Carter’s
Rule came into affect. They almost dropped THE largest one. That tree was just
recently found a short distance from the CAT-made roads of the Carter era.

Conclusion and Recommendation

Thank you for the opportunity to review and comment on the EIS.

A PR program such as being conducted by Big Sky Real Estate interests using this
irresponsible and inflammatory language will generate some heat. Sadly, they do
not understand or see “the vision of a tomorrow, a recognition of what our true
legacy should be.”

I feel confident that the resource that cannot speak for itself will be represented
when the decision is made on the EIS.

So, I once again conclude:

Hopefully, the people will continue to enjoy the Gallatin River and its
environs while maintaining the dedication to preserve this valley for future
generations. Somewhere in this world of short-term decision-making,
protecting “hindsides” and people problems has to come the vision of a
tomorrow, a recognition of what our true legacy should be. The Gallatin River
is our legacy, it is worth saving.

Sincerely,

James W. Johnson

jaswmj@3rivers.net
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Montana Department of Environmental Quality DECQ DEQ

Planning Prevention and Assistance Division mmmﬁgsg GERICE PPA-TFA

Water Quality Planning Bureau
Department of Environmental Quality
PO Box 200901

Helena, MT 59620-0901

RE: EIS Comments from Kevin Kelleher, 54275 Gallatin Road, Gallatin Gateway, MT 59730

As a Gallatin Canyon riverfront landowner since 1981 with three contiguous lots located
on the Gallatin River, I have serious concerns regarding the EIS for the proposed ORW
designation for the section of river from YNP (US 191/milepost 32) to Spanish Creek at milepost
68.2. My properties are located near milepost 55 on US 191 at Karst. All three of my lots
border US 191 and the Gallatin River.

The sizes of these properties are as follows: Section 1 Township 6S Range 4E P.M.M.
Tract One 2.21 acres; Tract Two 2.21 acres; Tract 1406 COS 1.54 acres. There is a home and
two barns on Tract One built from circa 1971 to 1989. The well and septic tank are located on
Tract One while the drainfield and replacement area are located, by perpetual easement, on Tract
Two. A 2,000 square foot barn was built on Tract Two in 2002. It serves as a hay storage bam
and has rfio water or sewer. Tract Two has an MDEQ approved septic drainfield and well site in
the northeast area of the tract for a three-bedroom home (1989) COS 1406, (1.54 acres) also has
the same size, MDEQ approved site (1987) in the southeast corner of this 1.54 acre tract.

Both of these systems are located very close to their east property lines along U.S. 191 —
far off the Gallatin River. The yet unimproved home sites are located toward the river. The
Gallatin Canyon/Big Sky Planning and Zoning District, approved July 30, 1996, established a 50
foot setback from the West Gallatin River for lots platted prior to July 30, 1996 and 100 feet for
new lots and subdivisions after that date.

Also in 1996 a floodplain study was completed for the West Gallatin River from Buck Creek
milepost 41 to Moose Creek at milepost 56. This state and federally- approved document clearly
shows my two building sites and current home and appurtenant structure are out of the
floodplain. With the MDEQ approved septic sites located close to US Hwy 191, they are clearly
located as far away as possible from the river. Having read and noted questions about the
proposed EIS, I have the following comments and concerns. By the way, the home shown on the
cover of the EIS is my home on Tract One!

1. According to the EIS, the section of West Gallatin River in the proposed EIS from
milepost 32 (YNP) to milepost 68.2 (Spanish Creek) contains 85% of lands owned by the
state or federal government and ONLY 15% in private ownership! This seems like a
waste of money to me. Having helped draft the Gallatin Canyon/Big Sky Planning and
Zoning Regulations and serving on the county commission-appointed Advisory
Committee from 1996-2004, I vividly know the concerns of our fellow riverfront
property owners in this narrow canyon corridor. The Gallatin Canyon/Big Sky P&Z
district runs from milepost 41 to milepost 56. It is bordered to the south by the South
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Respectfully,

Kevin Kelleher

Lazy Shamrock K

54725 Gallatin Road
Gallatin Canyon, MT 59730
406-995-4386 home
406-580-4386 cell phone

Gallatin P&Z district from milepost 41 to milepost 32 at the YNP line. To the north,
from milepost 56 to the proposed end of the ORW at mile post 68.2, there is no current
zoning.

* 1If the proposed ORW does NOT deny current county approved setbacks or MDEQ
approved septic sites, I have no problem with this designation. However, if it in ANY
way modifies or denies established county and state approved property rights of
riverfront landowners in the proposed ORW area, I am adamantly opposed to this
legislation. Again, we are talking about a very limited number of privately held lands in
this ORW corridor — just 15% and most have already been improved. From milepost 32
to milepost 41 figure 3% unimproved land, from milepost 41 to milepost 56 5%
unimproved, and from milepost 56 to 68.2 7% unimproved land. Most of these
properties have MDEQ approvals.

I'am opposed to this ORW proposal if it denies any current water rights or drilling of
wells on private property. '

1 am opposed to the ORW proposal if it will delay, deny easement, or in any other way
impact the MDTs and the federal government’s ability to improve U.S. Hwy 191.

If in ANY way, the ORW proposal “takes away” current private property rights, or
county, state and federally approved property rights, T oppose the designation.

As a 30-year resident of the Big Sky/Gallatin Canyon area, I view this proposed ORW
designation as arbitrary and capricious for not including the downstream waters of the
East and West Gallatin River to the confluence at Three Forks. I feel that we who live in
the proposed ORW corridor have been unfairly targeted by this wasteful, knee-jerk
proposed designation. Why are we being targeted? How about all of the subdivisions at
Four Corners? There are far more privately held lands downstream of Spanish Creek
than there are privately held lands upstream. This legislation misrepresents any serious
concern for the entire Gallatin River watershed. Protection of the Gallatin River
watershed needs to include the headwaters in YNP to its confluence in Three Forks. The
majority of runoff agricultural and septic pollution is ciearly more intense downstream of
the proposed ORW designation. To protect the Gallatin River, you need to protect ail of
the river. '

Please feel free to contact me with any questions you might have.
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Hallsten, Greg : 5/—»——%«\

From: David and Julie Kirkland [djkirkland@littleappletech.com] CCeis Cime. F
Sent: Saturday, October 21, 2006 8:29 AM

To: Hallsten, Greg

Subject: ORW status for the Gallatin

Hello Greg,

We are letting you know we feel it is very important for the Gallatin to be protected with the ORW status. This watershed is
too special to be degraded by unbridled future development. We believe we need to prevent that from happening. The
small increase in development costs is a worthy investment to protect the river. We love it and use it as a recreational
resource, but it is also a huge economic resource for the state , and shouldn't be endangered. Please do everything
possible to hasten this deS|gnat|on Thank you very much. .
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From: Faye Kommers [fkommers@yahoo.com]

Sent: -Tuesday, October 24, 2006 11:09 AM

To: Hallsten, Greg —
Subject: Gallatin River

Dear Mr. Hallsten,
- As a native Montanan born and raised in Bozeman, | would like to express my support of designating

the Gallatin River an Outstanding Resource Water.

Based on the DEIS, if it means that there must be some restrictions placed on new development in
the hydralogically connected areas of the designated stretch so be it. And the fact that it would
simply be a slight cost for alternative septic systems just doesn't seem all that restrictive. We can't
NOT have some sort of restrictions placed on development in areas like Bozeman and Big Sky.

Lake Tahoe is an area with many more people than here and much more development. The Lake
has been designated an ORW and development certainly hasn't halted there. Itis just done in a
more sensitive way now. We need to start thinking like that too.

| want my kids to be able to experience the beauty and ecologic health that the Gallatin River
currently provides our generation.

Thanks!
Faye Kommers

316 W. Lamme
Bozeman, MT 59715

Stay in the know. Pulse on the new Yahoo.com. Check it out.
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March 7, 2006

Richard H. Opper, Direcror ,
Montana Department of Envitonmental Quality
PO Box 200901

Helena, MT 59620-0901

Subject: Outstanding Resouree Water Classification for the Gallatin River

Dearx Richard,

Thank you for allowing the Montana Department of Transportation (MDT) comment
on the Gallatin Outstanding Resoutce Warer (ORW) classification environmental review.
1 had my staff review the information and the proposed scoping report. Our comments

are attached.

Sincerely,

Jim Lynch
Direcror

attachment

copies: Loran Frazier, Chief Engineer
Sandra Strachl, Rail, Transit and Planning Administrator

Director’s QIfice WeD Page: www.mdrmr.goy
Phone: [4D6] 444-6201 ) Road Report; (800) 226-7623 or 511
Fox:  [a08) 444-7643 TIY: (8OO} 3357592
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Montana Deparhitenf of Transportation
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Qurstanding Resource Water Classification for the Gallatin River

The report indicates that the scope may include mibutaries of the Gallatin Raver, If this
occurs, the impacts to the designation could include MT 64, the road ro Big Sky, in
addition to US 191, The following are MDT’s comments that may pertain to both of
these highways.

focsr!
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We riote that a comment was received during scoping requesting thar the EIS define
impacts from the ORW designation on the constructon and maintenance of roads,
especially US 191, As the scoping report does not appear to dispose of this comment
please be aware that U.S. 191 is a National Highway System route designated by
Congress and the ability of the MDT 1o maintain and operate this facility for the
maveling public should not be impeded by ORW designation. Consequently, the EIS
should disclose potential costs or other impacts there may be related 1o the '
construction and maintenance of State owned roads including US 191 and MT 64.

o Maintenance and operations ray include improvements, especially those
related to safery, which as you know is a high level of concern for the
residents in the Canyon and Big Sky.

o Aany highway improvements undertaken by MDT would necessanly
require environmental review including considerations related to wates
qualiry.

6 Also, MDT follows best management road maintenance practices in the
proximiry of water bodies. These practices are designed to minimize or
eliminare material dispersion into open warers. This level of
environmental commitment should be recognized in the EIS.

Does DEQ have a definition for point source and non-point-soutce, as they will be
used in this area? Specifically, the question relates to whether the drainage dirches
adjacent o the roadways thar then discharge into the river or its tuibutaries are
considered a poiat soutce or a non-point-source. Presently, discharges from drainage
ditches are considered 1o be non-point-source. MDT helieves that this is an
appropriate definition used within the context of permirs and other ecological
planning and should also be used wirhin the EIS.

Regarding the use of US 191 for commercial truck movements, the environmental
analysis should recognize the June 1992 environmental assessment (EA) petformed
by Yellowstone Park relative to commercial truck movements within the Park. The
record of decision for this document concluded that commercial waffic could

continue to use US 191 through Yellowstone Park with the exceprion of hazardous

F-763
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yoaterial shipments. MDT consistently enforces this constraint. The ban oo
hazardous marerial movemenrs within the park has eliminared many intra-state and all
interstate hazaxdous material movements within the Gallatin Canyoan.

Also, regarding commercial truck movements in the Canyon, since 1995 MDT has
fully staffed the Four-Corners weigh scale resulting in manned service on average of
16 hours a day, seven days a week, This staffing level has improved the level of safety
compliance for all commercial vehicles in the US 191 corxidor.

ORW classification for the Gallatin River and its tibutaties should not prevent MDT
from upgrading the roadways. As already mentioned, any improvements will require
full environmentral review and compliance to permirt conditons and mitigarions
identified in the environmental review documents. Because any environmental
review for road improvements will necessarily be comprehensive, the ORW should
not preclude the ability of the MDT to make such improvements.

In additon, the EIS should recognize the natural geologic instability of the hillsides in
parrts of the study area and thar carastrophic landslides may occur in this region. In
the case of a catastrophic slide involving a state highway, under some circumsrances,

~ for the safery of the traveling public, the only feasible and prudent opton may be

some shoxt-term impact o the waterways. Will this designation prevent any new
impacts to the river, even if the safety of the waveling public is involved? This should
be disclosed in the EIS.

When DEQ is looking at the no-action alternarive and any action alternative we
recommend the increases to traffic and changes to the infrastructure beé considered
on all alternatives. We want to point out that with the growth in the area, the traffic
volumes are increasing and will continue to do so. MDT does not want the safety of
the rraveling public to be compromised wirh any alternatve.

In the scoping document, under Effect of Upstream Water Usage ot Diversion, there
is a reference ro “connected actons”, We recommend that this teem be defined.

Concerning the comment letter 1o MDT’s Gallarin Canyon Slope Flatteaing and
Widening Project. We cauld like to add clatification. The document that is
referenced in the letter “MDT Design Considerarions for Permanent Exosion
Control Fearares 1o Reduce Sediment Transport — August 20057 is a draft out for
comment, We ate willing 1o look at any project early in design o derermine if
measures are necessary 1o prevent further impairment to impaited streams. The
concetn is we must determine if the exosion control features are viable and if we can
get the required right-of-way for the feamre, Within Gallatin Canyon, the constraints
of the canyon’s geography may severely limit optons for reduction of sediment
trAnsSport. :

F-763
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Leanne Roulson
From: J. Martin [jifmart@hotmail.com] e
Sent: Friday, October 27, 2006 9:58 AM
To: Hallsten, Greg
Subject: Gallatin River

Dear Mr. Hallsten,

I support Outstanding Resource Water designation for the Gallatin River. I
live downstream of the proposed area, so I'd benefit from protected good
water quality. I also think it makes sense to protect clean water that's
the reason people fish, float, hike, and choose to live in our area. I
also treasure the wildlife that lives in the water and travels the river
corridor, and I think clean water will help sustain them. I think we need
the proposed protections to safeguard the river in the face of much
development pressure. If it costs people more to live here, it's still
cheaper (and more possible!) to maintain clean water than to try to clean
it up later.

Thank you,

Jenny Martin

1003 Zoot Way

Bozeman, MT 59718-8169

Stay in touch with old friends and meet new ones with Windows Live Spaces
http://clk.atdmt.com/MSN/go/msnnkwsp0070000001lmsn/direct/01/?
href=http://spaces.live.com/spacesapi.aspx?
wx_action=create&wx_url=/friends.aspx&mkt=en-us
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NTCKLIN ' Phone: (406) 582-0413
Earth & Water Facsimile: (406) 582-0449

October 26, 2006

Mr. Greg Hallsten

Montana Department of Environmental Quality ‘ N
Directors Office, P.O. Box 200901
Helena, MT 59620-0901

DEQ
DIRECTOR'S OFRICE

Re: Comments of Nicklin Earth & Water, Inc. - Draft Environmental Impact Statement
(EIS) for the Gallatin River Outstanding Resource Water Designation

Dear Mr. Hallsten:

Please find our technical review comments on the report “Draft Environmental Impact
Statement (EIS) for the Gallatin River Outstanding Resource Water Designation”
prepared for the Montana Department of Environmental Quality:

For your information, we were retained by Mr. James Taylor of Bostwick Properties, Inc.
of 1045 Reeves Road E., Bozeman, Montana to conduct this technical review.

If you have any questions, please feel free to give me a call at 406-582-0413.

Sincerely,v( M |

ichael E. Nicklin, PE

cc: Mr. James Taylor, Bostwick Properties, Inc.
Mr. Ed Matos, Bridger Engineers

Specializing in Natural Resource Problem Solving Through the Application of Advanced Scientific and Engineering Principles

WATER RESOURCES = HYDRAULICS ° HYDROGEOLOGY * HYDROLOGY = ENVIRONMENTAL SERVICES
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Review Comments of Nicklin Earth & Water, Inc.
Draft Environmental Impact Statement for the Gallatin River
Outstanding Resources Water Designation

|, Michael E. Nicklin, PhD, PE, am a Montana Registered Professional Engineer with
more than 30 years of professional experience in civil engineering, hydrogeology, water
resources and environmental sciences. | have Bachelor of Science degrees in both
geology and civil engineering; a Master's degree in Water Resources; and a PhD in
Civil Engineering. Both of my advanced degrees emphasize surface water and
ground-water hydraulics.

| have conducted numerous modeling efforts involving surface water and ground water.
One of my specialities is surface water and ground-water interaction.

| have been involved in addressing water quality issues in the Big Sky vicinity for about
seven years. That work has included collecting surface water quality data involving
sediment and nutrients. | have also reviewed several of the documents cited in the EIS
including Baldwin, Bahls, etc. Nicklin Earth & Water, Inc. (NE&W) also conducted the
first narrative standard analysis for nutrients in the State of Montana. In fact, NE&W
has conducted numerous narrative standard analyses in the Big Sky vicinity. As such, |
have established a credible record of understanding water quality issues in the Big Sky
area.

| have also provided expert witness testimony in several legal cases focusing on
environmental issues, ground water and surface water/ground-water interaction.

In 1995, | formed Nicklin Earth & Water, Inc., a firm which specializes in solving
complex water resource and environmental problems. The resume that is attached in
Exhibit 5 provides representative projects that | have completed. It also lists
professional papers and presentations.

| have reviewed the Draft Environmental Impact Statement for the Gallatin River

Outstanding Resource Water Designation (September 8, 2006) [Draft EIS] developed
by Garcia and Associates in association with HydroSolutions, Inc., and Ken Wallace

Consulting.

The following summarizes my review of this work.

General Comments of the Draft EIS

The following are general comments on issues defined in the ORW EIS:

Comment 1.

Based upon my assessment of the ORW EIS, | do not believe that sufficient

~ evaluations were conducted to support the conclusions and alternatives that were set
forth in the draft EIS. ltis my impression that this may be in large part owed to the
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Review Comments Page 2 of 14
Draft EIS - ORW

short time frame used for completing the EIS. The Gallatin River system and its
tributaries are bounded by a highly complex geologic and hydrogeologic system. There
is also a large database that has evolved through water quality data collection,
especially in the West Fork of the Gallatin River drainage. Hence, a substantial amount
of data analysis, ground truthing, and potential data collection are necessary for an EIS
to be completed properly.

In the EISs that | have reviewed, nearly all provide a thorough conceptual
understanding of the system as part of the process. The document does not provide a
thorough synopsis of the data that are available. There is no evidence that additional

data were collected.

The ultimate outcome of this EIS led to more of a “generic” assessment which was
used to support the alternatives that were presented. - My experience in conducting
numerous field investigations in the Big Sky area does not conform with many of the
conceptualizations and conclusions presented in the draft EIS. | will provide several
examples which illustrate the types of problems that evolved with this generic
assessment.

Before the EIS process is completed, | would recommend that more study be done,

- including conducting a more thorough evaluation of the existing data, and presenting

more of that information in a context that the public can digest without having to search
through 17 pages of references that are attached at the end of the document. For
instance, Big Sky Sewer and Water District has collected water quality data for about a
decade. That information is not evaluated for this draft EIS.

Comment 2:

In Table E-1 of the Executive Summary the following is stated for Alternative 2 (first row
and fifth column):

“Change from recently documented trend degrading water quality to stabilized
level.” ‘

NE&W is very familiar with the analytical data that have been collected in the Big Sky
area. | have evaluated both spatial and temporal data for nutrient levels in the Gallatin
River and in the West Fork system. | have never been able to detect any statistically
significant discernable time trends in nutrient concentrations from data that have been
collected from over a decade in this area. In fact, | doubt that the data can be used to
support such trends if all variables are considered in any trend analysis. It has been
my. experience that some temporal changes in nutrient concentrations are observed,
but many are simply correlated to the magnitude of stream-flow rather than any long-

term trends.
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Review Comments Page 3 of 14
Draft EIS - ORW :

Comment 3:
According to the draft EIS, the following statement is made in reference to Figure 4.3-6:

“The Blue Water Task Force sampled and compiled water quality data on the
Gallatin River and its tributaries from May 2000 to February 2004

Then it states the following:

“This higher level of nutrients in the West Fork of the Gallatin River (which drains
Big Sky) suggests that, even with much of the West Fork valley served by a
municipal sewer system, the intensity of development such as seen in Big Sky
has lead to measurable nutrient increases in principal receiving streams.”

Careful scrutiny of this plot reveals that this last statement is false for the following
reasons:

. There is no statistically discernable trend for increasing nitrate concentrations.

«  The last data point (for West Fork and for Gallatin River upgradient and
downgradient) was collected in early 2004. The reason that this last sampling
event shows higher concentrations is simply because the collection date
occurred during a period of extremely low flows in the Gallatin River. In effect,
concentrations of nutrients are normally higher during low flow periods because
dilution is less.

« |t cannot be credibly argued that the sample collected at the up-gradient location
in the Gallatin River (upgradient of the West Fork), which incidentally also
showed relatively higher nitrate concentrations, is related to development in Big
Sky. Most of the development in the Big Sky area has actually occurred in the
West Fork drainage, not to the south of Big Sky.

Even if one were to ignore the relevance of discharge magnitude, it is not good science
to rely on one sampling event (the last sampling point) to draw a conclusion that there
are “measurable nutrient increases.” A more objective and realistic statement would be
to conclude “there is no evidence of measurable nutrient increases” over this period of

record.

When all variables (such as magnitude of flow) are considered, there is no evidence of
increasing nutrient concentrations with time in the Gallatin River either above or below
its confluence with the West Fork from the year 2000 through 2004.
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In summary., the plot given in Figure 4.3-6 should not be used to serve as a foundation
for supporting the restrictions that are inherent in the action alternatives defined in the
ORW.

Comment 4.

NE&W notes that on page 101 of the draft EIS cites evaluations of Bollman,who
compared benthic macroinvertebrate supporting conditions from 2002, 2003 and 2005
along the main stem of the Gallatin River. According to Bollman, there was no
impairment in 2002 through 2003 at any of these three sites (including at Taylor Fork,
Dudley Creek, and below Porcupine Creek). Yet, in 2005 there was slight impairment
at all three sites. It is obvious that the slight impairment at Taylor Fork is not related to
nutrients associated with development since there is virtually no development at this
location. Furthermore, even Bollman describes that the slight impairment conditions at
all three sites may be related to drought, low flow, and water temperatures.

Again, as in the case described in Comment 3, there is no conclusive evidence that
nutrient levels are currently an issue in the main stem of the Gallatin River on the basis
of work conducted by Bollman.

Comment 5:

Please provide the information, data, citations, and methods that were used to confirm
(without the qualifiers “may be”, etc.) that there is a scientifically supportable
“documented trend” toward degradation and/or increase in nutrients that is based upon
data as opposed to inference. Furthermore, given the impetus of the solutions in the
draft EIS, please confirm that there are any “trends” that can be attributed solely to
nutrients such as nitrates and phosphorous.

Comment 6:

The EIS does not adequately explain why the Total Maximum Daily Load (TMDL)
process established as part of the Clean Water Act is not sufficient to accomplish the
objectives of an ORW assessment.

l

Accordingly, the enabling legislation regarding the ORW designation requires that the
BER make certain written finding to designate a river as an ORW. More specifically,
MCA 75-5-301 (3) (d) requires a finding that: :

“specifically explain why other available processes, including the requirements of 75-
5-303, will not achieve the necessary protection.”

» - See Exhibit 1.
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The Draft EIS also fails to report that the main stem of the Gallatin River from Spanish
Creek to the Yellowstone National Park boundary has been assessed under the TMDL
program and found to fully support all uses (2006 Draft 305(b))/(303d) Water Quality
Report).

Instead of reporting the obvious conclusion about the TMDL status of the main stem of
the Gallatin, the Draft EIS reports that six tributaries of the Gallatin are listed as
impaired. Of the six, Storm Castle Creek seems to be listed in error. Of the other five,
only the West Fork and the South Fork are listed as impaired due to nutrients with a
probable cause of subsurface discharge of treated wastewater (septic tanks).

Therefore, it seems obvious that the best way to protect the Gallatin River could be
accomplished by simply completing the TMDL process for these tributaries as opposed
to the preferred action proposed in the draft EIS.

Comment 7:

Rather than complete the TMDL process, the following is the approach taken in the -
Draft EIS. It addresses the following nutrients associated with wastewater systems
within a designated “footprint”: :

1) Nitrates as Nitrogen
2) Phosphorous

The level of significance for each of these parameters as defined by the draft EIS is
based only on the mass emitted from wastewater systems in this footprint that would
ultimately yield trigger level concentrations for the 7Q10 flow. It is noteworthy that
trigger level concentrations were initially established by Montana DEQ solely on the
basis of laboratory detection limits or the lowest level of concentration that could be
detected in the laboratory.

In the event total loadings yield an increase in concentrations exceeding this trigger
level, no further loadings would be allowed in the “footprint” adjacent to the Gallatin
River and its tributaries. Based upon the EIS, it is assumed that the triggering mass will
occur when a total 4,008 pounds of nitrate or 401 pounds of phosphorous per year are
dispensed annually within the footprint as wastewater (per Appendix A of draft EIS).
The critical parameter is assumed to be phosphorous.

According to Appendix A of the draft EIS, it is stated that there are currently 1,846 acres
of undeveloped land in the footprint. How many acres of developed land are in the '
footprint? How many single family equivalents (SFE) are currently established in this
footprint? Given that the TMDL analysis has demonstrated that the Gallatin River

+ proposed for the ORW is currently a full support system for all uses, was any

comparison made between the number of existing SFEs in the footprint versus the 67
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SFE proposed as the maximum allowed in the draft EIS to determine if the restriction is
rational?

Is there any scientifically credible evidence that these existing SFEs that are in the
footprint (and outside the footprint) have emitted nutrient masses that are impacting the
quality to cause “increasing trends” in the main stem of the Gallatin River?

If so, please provide the data and calculations that were made for this comparison.

Comment 8:

The draft EIS assumes that all units within the designated footprint are hydraulically
connected to the Gallatin River. The footprint was defined on the basis of a
vulnerability assessment conducted by HydroSolutions, Inc.

The rationale described in Appendix F of the draft EIS states that use of a footprint is
logical as there is less opportunity for dilution. NE&W notes that this directly contradicts
the DEQ’s current approach for narrative standard evaluations in the Big Sky area.
DEQ assumes that all effluent will ultimately reach the nearest surface water stream
unless there is site specific evidence to the contrary. In effect, DEQ does not allow
consideration of dilution. It seems counterintuitive that on the one hand, there is no
dilution in the footprint, yet, on the other hand, all nutrients outside the footprint are

attenuated.

Ultimately, it is assumed that all nutrient mass emanating from wastewater systems
within the designated footprint will reach the Gallatin River. It is assumed that none of
the compounds will be attenuated either in the vadose zone or saturated zone. Again,
on the other hand, if a wastewater system is located just outside the footprint, the draft
EIS assumes that no nutrient mass will reach the Gallatin River.

We believe that using a footprint to artificially designate and draw a boundary whereby
all nutrients are either contributed, or not contributed, is highly subjective and
unrealistic.

Comment 9:

That draft EIS does not account for non-point sources of nutrients including fertilizers
from lawns, golf courses, nor does it consider livestock (e.g., horse corrals adjacent to
Gallatin River), etc.

Nutrient levels in the Gallatin River main stem are very low. Consider for example
Figure 4.3-6. The nitrate concentrations both above and down-gradient of the West

" Fork typically are less than 0.1 mg/L. Refer to Figure 4.3-6 of the draft EIS. The

concentrations for orthophosphate tend to currently average less than the detection



E e E B EE 2 A E 8 . s 8 a8

Review Comments Page 7 of 14
Draft EIS - ORW

limit of 0.01 mg/L (page 57 of the draft EIS). How can it be assured or determined as to
just what is the relative contribution of septic systems to these observations?

The concentrations remain low in spite of the variety of point and non-point sources,
including natural sources, timber harvesting, fertilizers from agriculture, lawns, golf
courses, livestock (e.g., many instances of horse corrals immediately adjacent to the
Gallatin River), as well as wastewater systems. For example, a U.S. Geological Survey
study in the Gallatin Valley drew a conclusion that fertilizers and soil organic nitrogen
probably contribute most of the nitrate to the ground water in the Gallatin County Local
Water Quality Control District (Kendy, 2001). In effect, such non-point sources are
likely a primary factor for explaining the low-level nutrient concentrations of the main
stem of the Gallatin River.

Given all the variables that may contribute, and given that the study implies that all
nutrients within the footprint will directly enter the Gallatin River, why do the
concentrations remain so low? Where are the high levels of orthophosphate? My
evaluations of existing data that have been collected show that most sampling data for
phosphorous concentrations are either near or at the non-detect levels in the main stem
of the Gallatin River. Given the suppositions of direct hydraulic connection defined in
the EIS, where is the cause and effect in the actual observation data?

Did the Blue Water Task Force, which collected the data cited in Figure 4.3-6, collect
orthophosphate data? If so, given the conclusion that phosphorous is the “limiting
factor,” what were the orthophosphate levels that were observed? If so, shouldn’t that
data have been presented in the draft EIS report as well?

Comment 10:

Effectually, all burden for the preferred option of DEQ in the draft EIS is placed on
properties defined in the designated “footprint.”

Based upon the way the draft EIS is written, there is no burden placed on other
potential source factors if they just happen to be outside the footprint. HydroSolutions
states that the footprint was established on the basis of a “subjective rating method.”
NE&W agrees that the method is subjective, but believes it is more appropriate to
describe it as “highly subjective”. In fact, | believe it is too subjective to yield meaningful
results owing to the myriad of factors described in the comments above.

During the public hearing held on October 25, 2006, staff presenting the findings of the
draft EIS used the term hydrologic connection as opposed to the term hydraulic

connection that was presented in Appendix F of the EIS. Hydrologic connection should
not be confused with hydraulic connection. There was also an inference that the

footprint may not be fixed for purposes of connectivity evaluation. This could imply that

‘areas outside the footprint could be drawn into and included as part of the SFE
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constraints that have been defined. Considering the extreme hydrogeologic :
complexities that exist along the reach of the Gallatin River, especially in the vicinity of
Big Sky, it will be a very difficult and probably an unrealistic undertaking to prove or
disprove if hydrologic/hydraulic connections exist at various locations at/near, or even
remote from, the footprint.

Comment 11:

The EIS appears to have omitted one of the key sources contributing nutrients to the
West Fork of Gallatin River for it did not discuss the significance of historic leakage
from the waste-water treatment ponds at Meadow Village and the historic leakage of
sewer piping in this drainage. A substantial portion of the slightly elevated nutrient
levels in the middle and lower portions of West Fork are a result of this leakage.

Note that both leakage factors were remedied by 1998. However, residual nutrients will
continue to be transported through the ground water and into lower portions of the West
Fork Gallatin River until they attenuate with time. | could not find a single citation of this
historic pond leakage in any section of the EIS. This could serve as a significant

~ explanation of the algal and diatom assemblage differences described by Bahls (2001)

in the EIS when comparing up-gradient versus down-gradient portions of the Gallatin
River at the West Fork.

Wouldn't it have been logical to discuss this as an explanation for some of the
observations that are described by Bahls? Wouldn't it have been appropriate to
discuss the remedies that have been completed as part of the draft EIS?

Comment 12:

This comment addresses the methods employed in Appendix F “Rationale and
Explanation for Final Aquifer Vulnerability Footprint Map, Gallatin Outstanding
Resource Water EIS” by Hydrosolutions (June 14, 2006) for DEQ.

A. According to this memorandum: ‘Groundwater vulnerability to contamination was
defined by the National Research Council (Focazio et al 2000) as “the tendency or
likelihood for contaminants to reach a specified position in the groundwater system
after introduction at some location above the uppermost aquifer.””

Three of the more dominant geologic formations present along reaches of the West
Fork of the Gallatin River include the Muddy Sandstone, Thermopolis Formation,
and Kootenai Formation. In the vicinity of Big Sky, two of the formations (the
Muddy Sandstone and Thermopolis Formation) have been lumped in the EIS for
geologic mapping purposes. Shales tend to dominate the Thermopolis. The

- Kootenai contains about 30 to 40 feet of limestones, which are in turn underlain by
red-beds consisting predominately of shales, which in turn are underlain by a salt-
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and-pepper medium to coarse-grained sandstone. Therefore, some portions of the
Kootenai readily transport water and other portions do not.

The Muddy Sandstone possesses permeability that is substantially greater than
Thermopolis shales. The permeability of the Thermopolis is low to extremely low. I
note that Hydrosolutions (and Baldwin) classified the Thermopolis shale as a high
permeability unit. This classification is unrealistic. It is not a high permeability unit.
It may be that these entities were actually focusing on the Muddy Sandstone which
could be considered a “higher” permeability unit (although it is highly unlikely that K
values on the order of 1,136 feet/day are representative of the Muddy Sandstone
except in situations where fracture flow is involved).

In particular, based upon review of the documentation in the draft EIS, it appears
that the quantitative estimate of the hydraulic conductivity for the “high velocity”
sedimentary units is based on one test (Kootenai Formation at Rimrock
Subdivision). | believe that it is inappropriate to extrapolate interpretations from one
site specific test in fractured strata (e.g., Rimrock subdivision test) and then use this
value elsewhere without consideration of other data that exist in this watershed.
This is even more problematic if such an extrapolation is made to what are clearly
low permeability strata, such as shales of the Thermopolis. |am certain that a
hydraulic conductivity of 1,136 feet/day is not representative of the Thermopolis
shales. See Exhibit 4 which is attached for a detailed example of the water bearing
characteristics of the Thermopolis.

We suggest that the vulnerability assessment, which is discussed further below, be
re-evaluated utilizing more data, particularly for areas where the Thermopolis
Formation is involved.

. This same memorandum states that both “subjective rating methods” and “process-

based methods” were employed. For the subjective method, they defined
categories of vulnerability as the following:

High
Medium
Low

The initial basis for this subjective method is work from Baldwin.

The hydrogeologic criteria that are employed to determine the footprint of hydraulic
connectivity are very general for a set of highly complex geologic conditions. Yet,
the net result of using what are clearly highly subjective criteria is a footprint wherein
exacting limitations for nutrient loadings are defined.



Review Comments Page 10 of 14
Draft EIS - ORW

| believe that the hydraulic connectivity and so-called vulnerability assumptions could
have some merit if it is limited to areas where a reasonable database has actually been
obtained. However, based upon my review of the Appendix F of the EIS, and as
described above, | do not believe that it is appropriate to generally apply either the
Baldwin criteria or the Hydrosolutions criteria for vulnerability assessment.

In summary, NE&W does not believe that the draft EIS provides a realistic
assessment of hydraulic conductivity for the connectivity determination for the
sedimentary units in the vicinity of Big Sky.

Comment 13:

It is odd that the hydraulic connectivity assessment for all intents and yields a footprint
that stops at or near the Gallatin County-Madison County boundary. Based upon my
experience in this watershed, the geologic units that are just west of this county line are
just as hydraulically connected as those to the east of the county line.

Is it logical to infer that all contributions will occur on the Gallatin County side and that
none will occur on the Madison County side?

Comment 14:

Site Specific Evaluation of the “Footprint” versus the Data - Township 7S Range 4E
Sections 5 and 6.

In order to test the validity of the methods that were employed in developing the
footprint, NE&W compared the proposed footprint with a site specific example
discussed below.

Substantial portions of the Lazy J South subdivision are defined to be in the footprint of
the ORW (see Exhibits 2 and 3 which are attached).

The key geologic formations described in Table F-1 that are relevant to Lazy J South
vicinity are the following:

Alluvium (Qa);

Terrace Gravels (Qg);

Colluvium (Qc);

Landslide (Qls);

Tertiary Volcanics (Tv, undifferentiated); and

Sub-cropping Mowry Shale; Muddy Sandstone and Thermopolis Shale.
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Exhibit 4 summarizes the site specific conditions involving these geologic units.

In effect, my assessment revealed that it is reasonable to assume that the alluvium is
hydraulically connected to the Gallatin River. The Gallatin River alluvium is unconfined
in the project area. Itis also noted that the footprint included in the draft EIS included
Terrace gravels and colluvium which are unsaturated (dry) in the vicinity of Lazy J
South. These same deposits are well above the 40 feet criterium defined in Table F-4
of Appendix F of the EIS. Hence, for geologic reasons and for elevation reasons, |
believe that the footprint established by in the draft EIS does not match the criteria
defined in Table F-4.

Michener Creek flows through the project. Although this creek is mapped to be
bounded by alluvium by Kellogg, it is my interpretation that it flows on a landslide
deposit or debris flow through the project vicinity. It is effectively hydraulically isolated
from the Quaternary terrace and colluvial deposits as is demonstrated

Furthermore | note that a deep well penetrated through a thick section of the Muddy
Sandstone and Thermopolis Formation at Lazy J South. Virtually no water was
encountered until a significant source of water was found at a depth of about 1219 to
1250 feet below ground surface. Hence, these sedimentary units exhibited extremely
low permeabilities as opposed to a permeability of 1,136 ft/day that was assigned in the
draft EIS. Even in the zone where the water was tapped in the lower Thermopolis
(likely fractured zone), pumping tests revealed a hydraulic conductivity of about 1 foot
per day.

In conclusion, the hydraulic conductivity conditions assumed by Hydrosolutions used to
create the footprint do not match the site conditions at this location. Based upon my
work in the Big Sky area, | do not believe that this case is unique. Hence, | believe that
this calls into question the viability of the hydrologic connectivity footprint that has been
established in the draft EIS.

In the event that a footprint is going to be established as part of the ORW, it is
paramount that flexibility be incorporated into the process to allow site-specific
conditions to supercede hypothesized conditions.

In view of the above example, and also in light of my other experiences in the Big Sky

- area and with previous experiences involving the Montana Department of

Environmental Quality, | have the following comments, concerns and questions for your
consideration

* Was ground-"truthing” or collection of field data considered or employed in the
EIS evaluation? ,
* If not, wouldn't that have been an appropriate component of the EIS process,
~ especially in view of the profound implications the subjective boundaries will
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have on those who just happen to own property in the footprint?
. Wouldn't the DEQ require the same if another entity was performing an EIS?

As | noted previously, NE&W applied the assumptions of the ORW that had been used
to create a footprint that dissected Section 5, Township 7S, Range 4E. ltwas my
determination that the footprint that had been established was highly inconsistent with
the site conditions.

We believe that additional ground “truthing” and additional examination of the available
database, including the existing water quality data, are necessary for this EIS process
to be meaningful.

Final Comments/Questions

Final Comment 1:

Based upon my review of the information and evaluation that was conducted in the draft
EIS, | do not believe that this document has satisfactorily laid the foundation for
establishing a footprint for the following reasons:

« |t has inferred rather than demonstrated there has been a “trend” for an increase
in nutrient concentrations in the main-stem of the Gallatin River.

. It has used highly subjective methods which do not match site specific conditions
for defining the footprint of hydraulic connectivity.

Final Comment 2:

The EIS does not explain why the TMDL process was insufficient in the first place for
accomplishing the objectives of an ORW. In particular, it is unclear to us how the
designation of the so-called “footprint” and limitations defined in the draft EIS will yield
better protection than if the TMDL process for the tributaries to the Gallatin been
followed. Again, MCA specifically requires a specific explanation as to why other
processes will not achieve the necessary protection. Another advantage of the TMDL
process is that data are actually collected for evaluation purposes.

We do not believe that establishing a footprint is appropriate for the ORW as | believe
that similar protections can be provided by simply completing the TMDL process for the
Gallatin River tributaries.
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Final Comment 3:

Based upon my experience in the Big Sky area, | have seen no statistically discernable
evidence of the “documented trends” for changes in water quality that are described in
the draft EIS. In effect, | believe that basing the EIS recommendations on “trends” that
do not exist is highly questionable.

Final Comment 4:

If a footprint is established, | recommend that flexibility be incorporated so that site
specific conditions supercede this footprint. In effect, if site specific conditions don’t
match the assumptions made in the EIS, then provisions should be made to alter this
footprint to meet actual conditions. '

Final Comment/Question 5:

It is obvious there will be many circumstances whereby site conditions do not match
inferred conditions in the EIS. If such situations are proven, how will this count towards
other development allowed in the footprint? Will the loading for the footprint remain
fixed regardless of the site specific conditions?

Final Comment/Question 6:
How will such a footprint be ultimately defined? Will legal descriptions be made?
Final Comment 7:

Consideration should also be given to revising the vulnerability classifications that were
made to ensure that they are more representative of actual geologic conditions (e.g.,
Thermopolis shale, etc.). This can only be accomplished by conducting a more
thorough evaluation of the existing data that are available. It may also be appropriate to
conduct additional investigations before this process is completed.

Final Comment 8:

In a recent decision by the Montana Supreme Court, the court opined that all ground
water is directly connected to surface water. Will this decision have any impact on the
ORW now or in the future? Can the boundaries be changed/reduced/expanded outside
the context of a public hearing/public comment?

Based upon my experience in Big SKy, proving that a hydraulic connection or lack of
hydraulic connection exists will be a burdensome and time-consuming problem for both
land-owners and the DEQ because of the highly complex geologic systems that are

~ present.
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Final Comment 9:

In summary, NE&W believes that it is important to the protect the Gallatin River and its
tributaries. However, | believe that it can be better done by using the TMDL process
which accounts for all the variables that may affect the water quality of this river.
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Exhibit 4
Boring Logs - Deeper Wells

' Demonstrating Low Permeability at Lazy J South
Muddy Sandstone and Thermopolis Shale



Montana's Ground-Water Information Center (GWIC) | Site Report | V.11.2006 Page 1 of 1

MONTANA WELL LOG REPORT

This well log reports the activities of a licensed Montana well driller, serves as Plot this site on a topographic map
the official record of work done within the borehole and casing, and describes View scanned log (5/17/2006 3:29:56 PM)
the amount of water encountered. This report is complied electronically from

the contents of the Ground-Water Information Center (GWIC) database for

this site. Acquiring water rights is the well owner's responsibility and is NOT

accomplished by the filing of this report.

Other Options

Site Name: S LAZY J WATER SYSTEMS

GWIC Id: 222607

Section 1: Well Owner
Owner Name
S LAZY J WATER SYSTEMS
Mailing Address
1045 REEVES ROAD EAST SUITE C

City State Zip Code
BOZEMAN MT 59718
Section 2: Location
Township Range Section Quarter Sections
07s 04E 5 SWY. NWV. SWYe
County Geocode
GALLATIN
Latitude Longitude Geomethod Datum
45.2514 111.2607 NAV-GPS WGS84
Addition Block Lot

Section 3: Proposed Use of Water
MONITORING (1)

Section 4: Type of Work
Drilling Method: ROTARY

Section 5: Well Completion Date
Date well completed: Tuesday, August 09, 2005

Section 6: Well Construction Details
Borehole dimensions

3

From|{To |Diameter
0]420 6

Casing

Wall Pressure
From {To [Diameter |Thickness [Rating Joint Type
-2 58 |6 0.250 WELDED |STEEL
10 400 |4 220.00 WELDED |PVC
Completion (Perf/Screen)

# of Size of

From|To |Diameter|Openings{Openings|Description
400 f4204 025 CONTAOUS-PVC
Annular Space (Seal/Grout/Packer)

Cont.
From|To|Description {Fed?
0 0 |BENTONITE}Y

Section 7: Well Test Data

Total Depth: 420
Static Water Level: 46
Water Temperature:

Air Test *

10 gpm with drill stem set at 415 feet for 1 hours.
Time of recovery 2 hours.

Recovery water level 46 feet.

Pumping water level _ feet.

* During the well test the discharge rate shall be as uniform
as possible. This rate may or may not be the sustainable yield
of the well. Sustainable yield does not include the reservoir of
the well casing.

Section 8: Remarks

Section 9: Well Log
Geologic Source
Unassigned

From |To Description

0 2]TOPSOIL
2 4]GRAVEL WITH SILT AND CLAY
4l 57 GRAVEL MADE UP OF VALCANIC LIMESTONE
SAINT GRAVEL WITH QUARTZ AND SHALE
57 78 SHALE CLAY AND SHALE BLACK WITH STREAKS

OF GREY

78] 240]SHALE, GREY AND BLACK
2401 357|SHALE GREY AND BLACK
357) 420]SHALE GREY AND BLACK

Driller Certification
All work performed and reported in this well log is in »
compliance with the Montana well construction standards.
This report is true to the best of my knowledge.
Name:
Company: RED TIGER DRILLING
License No: WWC-598

Date 4012005

Completed:

http://mbmggwic.mtech.edu/sqlserver/v11/reports/SiteSummary.asp?gwicid=222607&ag... 10/20/2006
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MONTANA WELL LOG REPORT

Well 1D#

This log reports the activities of a ficensed Montana well driller and serves as the official record of work done within the borehole and

casing and describes the amount of water encountered.

Acquiring Water Rights Is the well owner’s responsibllity and Is not accomplished by the filing

of this report.

Well log information is storad in the Groundwater Information Center at the Montana Bureau of Mines and Geology (Butte) and water
right lnformanon is stored in the Water ngh!s Bureau records (Helena).

For fields thal are not applicable, enter NA. ;‘l« Opticoal elds frelds

2

Y S AT A, R

have a ‘qayed bad(grwndn Record additional information in the REMARKS section.

1. WELL OWNER:

Name __LAZY - J -WATER-SYSTEMS

1045 REEVES ROAD EAST SUITE C

Malling address
BOZEMAN MT. 59718

List % from smallest to largest
-__NW -~% _SE__%, Section §

S

2. WELL LOCATION:
Towr}éhip_]_ NS ) Range _4 EW County GALLATIN

{3 Stock
{J Other:

1 Domestic [ Irrigation

O Monitoring Well

. PROPOSED USE:
B} Public water supply

. TYPE OF WORK:

Borehola:
Dia.

Test - 1 hour minimum
Drawdown is the amount water lavel is lowered below static lavel.
All depth measurements shall be {rom the top of the well casing.
Time of recovery is hours/minutes since pumping stopped.

Alr test’
gpm with drill stem set at t. for hours
Time of recovery hrs/min. Recovery water level____ ft.
OR Baller test’
gpm with . of drawdown after ____ hours
Time of recovery hrs/min. Recovery water level____f

. OR Pump test’ —
gieplh pump set ior testzﬁ ft.
I gpm pump rate wulh'flﬁh of drawdown a-her]’_zﬁrs gumsing

Time of recovery ? hrs/min.  Recovery water tevel

OR Flowing Artesian®

gpm for hours
Fiow controlled by 6" MULEER VALVE

“During the well test the discharge rate shall be as unilorm as possibla. This rate
may or may nol be the sustainable yield of the weil. Suslainable yield does not

Dia.
Dia.

Casing:
Steel:
Dia,

Oia.

Screens:
Material
Dia. 6
Oia.

@ New well (O Deepen existing well O Abandon existing well include the resevoir of the well casing.
Method: [ Cable B Hotary 0 Other:
7. WELLLOG:
. WELL CONSTRUCTION DETAILS: T
Depth, Fest D'«lalenal.
color/rock and type/descriptor (example: biue/shale/hard,
13 3/4 in. trom 0 fi. to 715 ft. From To or browrvgravelwaler, or browrvsand/heaving)
12" in. from ___76 ft. to 1191 _f. | TOP 3 TOP SOII
7.7/8" _in. from 1191 ft. to 1278t 3 10 | GRAVEL WITH FINE SAND AND CLAY
- 10 57 GRAVEL WITH FINE SAND AND CLAY.
wall thickness =230 O Threaded & Welded VERY DIRTY WITH STREAKS OF LITE
in. trom __F fto_1180 g “BROWN CLAY.
6 5/8 in. from 1264 ft. to llﬁ fl.
QA - 57 74 SHALE HIGHLY FRACTURED WITH GRA
76 100 SHALE WITH STREAKS OF GREY CLAY
o from f 1o " 100 130 DARK GREY SHALE WITH TRACES OF
GREY CLAY.
Perforations/Slotted Pipe:
Type of perforator used N/A 130 195 BLACK SHALE
Size of perfo.ralions/slots in. by in. 195 305 SHALE WITH STREAKS OF GRAY CLAY
no. of perforations/siots from ft. to ft. {305 325 GREY (LAY WITH STREAERS OF BLACK
no. of perforations/siots from fl.to ft. SHALE
& Yes O No 325 345 BLACK SHALE WITH TRACES OF GREY
304 S.S. CLAY
lot si .40 125
St sizo from 2 o 1219+ 345 1480 |SHALE WITH STREAKS OF GREY CLAY
om o * 1480 [503 |FRACTURED BLACK SHALE WITH LITE
Gravel Packed: {J Yes C?{NO GREEN AND STREAKS OF GREY CLAY
2‘23 °I' gravel 503|507 _|HARD FRACTURED BLACK AND LITE SHAIE
ravel placed from f 10 R 1507 |510 |BLACK AND LITE GREEN SHALE, WITH

Packer: ¥ Yes £l No

Type X ¥ K-FacKee Depin(s)

Grout: Material used ___CEMENT
Depth trom _Q fl.to 1180 _ft. OR {JContinuous feed

/153

5. WELL TEST DATA:

A well test is required for all wells. (See details on well log report cover.)
X Static water level 553 fi. below top of casmg or

X Closed-in atesian pressure =12 \

. (+PB3-
How was test fiow measured:

Cbucket/stoéwatch) weir, flumd( ilowme:er)e(cb___._.__.__.

(3 ADOITIONAL SHEETS ATTACHED

8. DATE WELL compLETED: 9-30-05

10. DRILLER/CONTRACTOR'S CERTIFICATION:

All work performed and reported in this well log is in compliance with the

Montana well construction standards. This report is true to the best of my

knowledge.

Name, firm, or corporahon (pnnl)
X 659

~ RED TIGER DRILLING INC.
MANHATTAN MT. 59741

Address . 0,‘

Yellowstone Contralled Groundwater Area - Water Temperalure °F Signatur e LA 2
O AQUIFER TEST DATA FORM ATTACHED Date - License no. 598
Montana Burea
uof Mines & Geology MBMG ID?

The Umverslty of Montana
1300 West Park Street
3utte, MT 59701 .

Dia.
Plastic: Pressure Rating N/A lbs. (3 Threaded (0 Welded
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LAZY J WATER SYSTEMS

8 ~ 18-05

WELL LOG
DEPTH, FEET MATERIAL:
FROM TO
STREAKS OF GREY CLAY
510 515 GREY CLAY WITH TRACES OF GREEN
515 518 SHALE WITH STREAKS OF GREY CLAY
518 524  BAD GUMBO, GREY CLAY WITH STREAKS OF BLACK SHALE
524 595  SHALE BLACK, WITH. TRACES OF GREEN
525 541 LITE GREY SANDSTONE
541 542  CLAY WITH GREY GUMBO
542 545 LITE GREY SANDSTONE WITH STREAKS OF GREY CLAY
545 567 LITE GREY SANDSTONE WITH STREAKS OF BLACK SHALE
567 575 LITE GREY SANDSTONE WITH STREAKS OF BLACK SHALE ( FRACTURED )
1.OST APPROX. 600 GAL. FLUID AND GAINED IT
575 580 LITE GREY SANDSTONE WITH BLACK SHALE AND TRACES OF CLAY
580 604 LITE GREY SANDSTONE WITH BLACK AND GREEN SHALE, TRACES OF CLAY
604 606 LITE GREEN SHALE WITH BLACK AND GREY STREAKS '
606 619 GREEN AND BLACK SHALE WITH CLAY STREAKS
619 623  HARD BLACK SHALE
623 665 BLACK SHALE WITH CLAY STREAKS
665 685 GREY CLAY WITH STREAKS OF BLACK SHALE
685 698 GREY CLAY WITH STREAKS OF BLACK SHALE
698 705 SHALE - BLACK AND HARD WITH SOME CLAY
705 712  GREY CLAY AND BLACK SHALE
712 715 BLACK SHALE WITH TRACES OF GREY CLAY
715 725 BLACK SHALE
725 726  BLACK TO DARK GREY CLAY WITH BLACK SHALE
726 749 BLACK SHALE WITH TRACES OF CLAY
749 754  GREY SHALE WITH BLACK STREAKS AND GREY CLAY STREAKS
754 765 BLACK SANDSTONE WITH TRACES OF WHITE ( very hard )
765 767 GREY CLAY, LITE IN COLOR WITH TRACES OF BLACK SHALE
767 785  HARD BLACK SHALE
785 787  GRAY CLAY LITE IN COLOR
787 790 REDISH BROWN LIMESTONE, BROWN SHALE
790 800 BLACK SHALE WITH LITE GREY CLAY STREAKS
800 820 BLACK SHALE WITH LITE GREY CLAY STREAKS
820 842  GREY SANDSTONE WITH STREAKS, BLACK SHALE AND GREY CLAY STREAKS
842 866 BLACK SHALE AND GREY SHALE, TRACES OF GREY CLAY
866 883  GREY STREAKED SHALE WITH LITE GREEN AND BLACK LOST APPROX. 350
TO 400 FLUID AT 860"
883 890 BLACK SHALE WITH GREY CLAY STREAKS AND TRACES OF WHITE CLAY
890 1012 GREY AND BLACK SHALE WITH STREAKS OF GREY CLAY
1012 1013  BLACK SHALE , AND DARK BROWN CLAY WITH TRACES OF RED GREEN SHA
1013 1014 MOSTLY GREEN SHALE WITH TRACES OF RED SHALE AND GREY ARD BROWN
CLAY
1014 1015 RUSTY BROWN CLAY WITH BLACK AND GREEN SHALE
1015 1050 LITE BROWN CLAY
1050 1055 GREEN SHALE WITH LITE BROWN CLAY STREAKS
1055 1058 GREEN SHALE WITH RUST COLORED ROCK STREAKS AND GREY CLAY
1058 1065 GREEN SHALE WITH REDISH ORANGE SHALE AND GREY CLAY STREAKS
1065 1075 GREEN SHALE AND TRACES OF RUST COLORED ROCK AND LITE BROWN CLA
1075 1088 GREEN AND BROWN SHALE WITH TAN CLAY STREAKS
1088 1095 BLACK SHALE WITH GREY CLAY '
1095 1100 GREEN SHALE WITH CLAY
1100 1105 GREEN AND BLACK SHALE, VERY LITTLE TRACES OF RUSTY RED

1105

1124

BLACK SHALE, WITH TRACES OF GREEN



‘ PAGE 3
-1AZY J WATER SYSTEMS

WELL LOG
DEPTH, FEET MATERIAL:
FROM TO
1127 1130 BIACK GREEN SHALE WLITH GREY, LITE BROWN CLAY AND TRACES OF RED §
1130 1176 GREY CLAY WITH TRACES OF BLACK SHALE -
1176 1201 GREEN AND BLACK SHALE WITH TRACES OF GREY CLAY AND GREY SHALE
1201 1217 GREY CLAY GUMBO
1217 1224 GREEN SHALE WITH GREY CLAY STREAKS AND TRACES OF SANDSTONE
1224 1242 GREY SANDSTONE
WELL BEGINS TO FLOW

1242 1272 GREEN AND BLACK SOFT SHALE

1272 1278 GREEN AND GREY HARD SHALE
1278 . T.D. :




FW: comments on ORW due 10/27 - meeting at 3:00pm Wednesday, October 25 at Gallat... Page 1 of' 4

Hallsten, Greg !LU;S }{,:j(}%,

From: Eric Ossorio [eric@ossoriorealestate.com]
Sent: Tuesday, October 24, 2006 7:44 PM
To: Hallsten, Greg

Subject: FW: comments on ORW due 10/27 - meeting at 3:00pm Wednesday, October 25 at Gallatin
Gateway Inn

Dear Mr. Halsten:

The following alarming e mail was received today which suggest that the State of Montana and the
DEQ, or perhaps it is just the DEQ, is trying to pull something over on the people of Big Sky as well as
Gallatin and Madison Counties. though a sham EIS in order to subject the area in Big Sky outlined in the
“ORW footprint” to an ORW ordinance that is based on flawed data, is being rushed through channels
on a “fast track” unusual for an EI study of this magnitude, has not allowed for community input and is
meritless. Furthermore, implementation of this ORW will in all probability be devastating to Big Sky
and the local tax bases of Madison and Gallatin Counties.

While all in favor of protecting the environment and our watersheds, based on the information circulated
here, I must protest your lack of sensitivity to the community, your heavy handedness in this matter and
I am appalled that you would try to fast track an EIS that is based, according to the e mail below, on
flawed information.

Please confirm that you will not pursue this matter in such an egregious manner.
Sincerely,

Eric Ossorio

—————— Forwarded Message

From: Tracy Jacobson <tracy@riverstopeaks. com>

Date: Tue, 24 Oct 2006 14:09:31 -0400

To: Al Mal <al_mal@yahoo.com>, Ania <ania@mtreco.com>, Anne Stoudt <anne@bigskyrealtyinc.com>,
Becka <becka@eralandmark.com>, Becky Pape <bpape@triplecreek.com>, Ben Coleman
<crackclimbing@aol.com>, Bert Brandon <bert@riverstopeaks.com>, Beth Leady
<bigskycelebrations@yahoo.com>, Brad Betz <info@blackeaglelodges.com>, Braniff Scott
<branif@montanarealestateco.com>, Brian Dolan <brian@riverstopeaks.com>, Caroline Henley
<henleycaroline@hotmail.com>, Cathy Gorman <cathy.gorman@sothebysrealty.com>, Chris Galovich
<chrissybigsky@aol.com>, Chris McEnroe <cmcenroe@bigskyresort.com>, Craig Smit
<craig@riverstopeaks.com>, Dan Delzer <dan@delzers.com>, Dan Furlong <danof@3rivers.net>, Dave Kisko
<dkisko@ycemail.com>, David Cyr <dicyr@earthlink.net>, Dennis Rush <drush@spanish-peaks.com>, Dick
W <dwbigsky@aol.com>, Don P <don@prudentialmontanare.com>, Eric Ossorio
<eric@ossoriorealestate.com>, Ernie <ehallmoose@aol.com>, Grace Young
<grace@montanarealestateco.com>, Heather Blair <hberlin@gmail.com>, Heidi and Stewart
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FW: comments on ORW due 10/27 - meeting at 3:00pm Wednesday, October 25 at Gallat... Page 2 of 4

<peacock@imt.net>, Jacquie Persons <jacquie@riverstopeaks.com>, Jason Nelson
<moognelson@peoplepc.net>, Jason Parks <jason@mtreco.com>, Jeff Helms <jeff@mtreco.com>, Jenna
Thompson <jenna@riverstopeaks.com>, Jerad Biggerstaff <jerad@biggerstaffconstructionmt.com>, Jerry
Pape <jpape@triplecreek.com>, Jim Thoreson <jwthoreson@aol.com>, John Colglazier
<john.colglazier@gmail.com>, John Delzer <john@delzers.com>, Julie Jenkins
<julie.jenkins@sothebysrealty.com>, Justin Klocko <jklocko@montanatitlecompany.com>, Karen Davids
<rockinbbark@aol.com>, Katherine Fenasse Curral <katherine@riverstopeaks.com>, Katie Brantley
<ktbrantley@yahoo.com>, Katie Grimm <katiegrimm®@eralandmark.com>, Kevin Butler
<kevinbutler@earthlink.net>, Kim O'neil <bigskyinfo@eralandmark.com>, Kirk Dige
<kirkdige@eralandmark.com>, Leesa Anderson <Leesa@mtreco.com>, Lindsey Mitchell
<lindsey@riverstopeaks.com>, Lisa Knorr <lknorr@montana.net>, Live Water
<live.water.properties@home.wyom.net>, Lori Leonard <lorri@bigskyproperties.us>, Lynn Brush
<lynnebrush@aol.com>, Maggie Biggerstaff <maggie@biggerstaffmt.com>, Marc Parent
<mrp92@hotmail.com>, Marilyn Walsh <alohamarilyn@aol.com>, Marjie Toepfer <marjietoe@aol.com>,
Martha Johnson <martha@riverstopeaks.com>, Mary Wheeler <mwheeler@3rivers.net>, Matt Tynan
<matt@riverstopeaks.com>, Michael Schreiner <michael@riverstopeaks.com>, Michelle Hicks
<michelle@mtreco.com>, Mitch Furr <mitchfurr@eralandmark.com>, Natasza Firth
<natasza.fith@prumt.com>, Pam Richards <pam@montanarealestateco.com>, Peter Simon
<bshub@yahoo.com>, Ralph Delzer <ralph@delzers.com>, Richard Ladzinski <elink@imt.net>, Ron
<ronbigsky@copper.net>, Ron Seher <ronseher@aol.com>, Ron Tabaczka <ronbigsky@cooper.net>,
Samantha Breeden <sambreeden@hotmail.com>, Sandy R <sandyrif@mcn.net>, Sara Palmer
<spalmer@bostwickproperties.com>, Sarah Gensch <sarah@riverstopeaks.com>, Sarah Oullette
<sarah@biggerstaffmt.com>, Sharon B <sharon@biggerstaffmt.com>, Shawna Winter
<shawna@mtreco.com>, Stacy_AOL <bigskyrealtor@aol.com>, Terry O <toneill@3rivers.net>, Tim Anderson
<tim@mtreco.com>, Tim Cyr <timjcyr@yahoo.com>, Tina Barton <tinasoldonbigsky@aol.com>, Todd Pieroni
<todd@barnbroker.com>, Troy Currall <winwintroy@yahoo.com>, Veda Barner <vedabarner@yahoo.com>,
Vicky <vicky@eralandmark.com>, Will Brunner <will@riverstopeaks.com>, Yolanda
<yolandarealtor@hotmail.com>

Conversation: comments on ORW due 10/27 - meeting at 3:00pm Wednesday, October 25 at Gallatin

Gateway Inn
Subject: FW: comments on ORW due 10/27 - meeting at 3:00pm Wednesday, October 25 at Gallatin

Gateway Inn

Please read the below email carefully and email your comments to ghallsten@mt.gov
Thank you!

Tracy Jacobson, Assistant to Martha Johnson
Rivers to Peaks Real Estate

PO Box 160730 :

11 Lone Peak Drive Suite 102

Big Sky, MT 59716

office 406.995.2022

fax 406.995.2024
www.riverstopeaks.com <http://www.riverstopeaks.com>

From: Martha Johnson
Sent: Tuesday, October 24, 2006 10:15 AM
Subject: comments on ORW due 10/27 - meeting at 3:00pm Wednesday, October 25 at Gallatin Gateway Inn

All,
The ORW (outstanding resource waters) environmental study is complete and available to read

on-line (address below). Please consider either attending or EMAIL YOUR COMMENTS against the
ORW status for our river. They are trying to take away local control — obviously if we don't keep the
Gallatin River pristine it will severely impact the Big Sky image and our businesses. The Big Sky
Community have been amazing stewards of the Gallatin River and should not have this taken away
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from us — today the Blue Water Task Force is taking water samples (as they do on a regular basis) from
the Gallatin River with students from Ophir School. Feel free to pass this email along to any/ali of your
friends and associates!

Meeting this Wednesday (October 25) at 3:00 pm at the Gallatin Gateway Inn. Please make time to
attend or send comments — this could shut down development in Big Sky.

Below are some thoughts regarding the ORW:

1. The ORW will shut down almost all of the building and development business in
the areas it deems are located within the "ORW footprint”, which is defined as
being any property that has a 1 year hydrological connection to the main stem of
the Gallatin River. That term could encompass any development in the Big Sky
area that is not located within the geographic boundary of the Water and Sewer
District.

2. The current draft of the Environmental Impact Statement for the ORW shows
the "ORW footprint" as encompassing all property that is located along Highway
191 and segments of the South Fork and West Fork rivers. In addition, if the ORW
is adopted with the hydrological connection language referred to above, then other
areas like the Yellowstone Club, Spanish Peaks Resort Estates, Moonlight Ranch,
etc. could be brought under the ORW jurisdiction and shut-down. Again, if your
property in Big Sky is located outside of the Water and Sewer District boundary,
then you are vulnerable to the risk that the state essentially will confiscate almost
all of the development rights associated with that property.

3. There are an estimated 10,000 jobs that are created by all of the economic
activity in the Big Sky area and many if not most of those jobs relate to the
construction, development and real estate industries. A large percentage of those
jobs will be destroyed by an ORW designation. Thus, anybody who is involved in
any manner with these industries will be severely affected by the ORW. This
economic hit would be devastating to the area and to the tax bases of Gallatin and
Madison counties. ’

4. The EIS prepared by .the Department of Environmental Quality contains many
serious flaws that would have terrible effects to the Big Sky community as
explained above and yet the DEQ is rushing the EIS through with a minimum
amount of community involvement and on a fast track schedule that experienced
environmental attorneys have never seen before. Usually an EIS, especially one
of this.magnitude, will take a number of years to adopt.

However, since the DEQ is doing the EIS itself and not some company such as a
mine operator, all of the usual procedural safeguards and time frames to provide
meaningful input from the community into this document are being discarded. It
is essential that the DEQ slow the EIS adoption process down in order to give the
community a chance to provide its input.

Subject: comments on ORW due 10/27

For those of you who have been following the ORW (Outstanding Resource Water) designation process, the draft EIS
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(Environmental Impact Statement) has been completed, and comments in support of or opposed to the designation or
information contained within the EIS can be submitted to:

Department of Environmental Quality
Attn: Greg Halsten

PO Box 200901

Helena, MT 59620-0901

Comments must be received by October 27th and can also be emailed to ghallsten@mt.gov

The study and draft statement in its entirety can be viewed at http://www.deg.mt.gov/

All input is extremely important in this process, so please take the time to be involved and proactive with this.
If you have any questions, feel free to cantact me at the Chamber office.
Sincerely,

Marne Hayes

Executive Director

Big Sky Chamber of Commerce

P.O. Box 160100

Big Sky, MT 59716

Office: (406) 995-3000

Fax: (406) 995-3054

www.bigskychamber.com <http://www.bigskychamber.com>

Martha Johnson

Broker/Owner

Rivers To Peaks Real Estate

PO Box 160730

11 Lone Peak Drive - Suite 102

Big Sky, MT 59716

406.580.5891 Cell

406.995.2022 Main Office

406.995.7001 Big EZ

406.993.5400 Club at Spanish Peaks

406.995.2024 Fax ,

www. riverstopeaks.com <http://www.riverstopeaks.com=>
www.spanish-peaks.com <http://www spanish-peaks.com=>

—————— End of Forwarded Message
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Hallsten, Greg E:l

From: Jacquie Persons [jacquie@riverstopeaks.com]
Sent: Tuesday, October 24, 2006 12:24 PM

To: Hallsten, Greg :

Subject: orw designation

Attachments: ' image001.jpg; image003.gif

image001.jpg (16
KB)

To whom it may concern,

I oppose the ORW designation on the Gallatin River for a number of reasons. Citizens of this community have
been overwhelmingly supportive of the Blue Water Task Force and its mission to protect and monitor the water
quality in the Gallatin. We are very lucky to have such a local entity that can really draw in community
participation, and provide frequent, ongoing reports about the status of our River. The control of this monitoring
should not be removed from this community, or it will most likely be put on the back burner.

Many jobs and lifestyles depend upon a certain amount of growth being able to take place in this area, or Big
Sky as a resort will die. We do need to ensure that this growth is monitored closely and that developers be held
accountable for following county zoning and planning regulations. If the ORW designation is given to the

Gallatin,

We will not only lose out ability to create and maintain jobs in the area, but we will lose the ability to monitor
one of our most precious resources. Thanks, Jacquie Persons 406-580-3855

image003.gif (3 KB)



Page 1 of 3 @

SOL&) Et N
%}F ngb‘j& LA voae SFE 8T
Leanne Roulson W Bl b Thnds
From: Shawn Regnerus [sregnerus @wildlands.org]
Sent: Friday, October 27, 2006 4:50 PM
To: Hallsten, Greg
Subject: Gallatin ORW DEIS comments

Attachments: ORW DEIS comments.doc

Greg Hallsten — Attached and below are American Wildlands comments on the Gallatin ORW DEIS comments. A
hard copy of these comments was mailed Friday, October 27, 2006.

American Wildlands

“Science-based conservation for the Northern Rockies”

Montana Department of Environmental Quality
Directors Office

PO Box 200901

Helena MT 59620-0901

Attn: Greg Hallsten

Please accept these comments on behalf of American Wildlands, (AWL), a non-profit conservation
organization based in Bozeman, MT. American Wildlands is dedicated to protecting the wildlands,
wildlife, and aquatic integrity of the U.S. Northern Rockies and has been working on federal land
management issues for over 25 years. Our members use and enjoy the areas affected by the ORW
designation and our organization initiated this process with a petition to the Board of Environmental
Review in 2001 ‘

We realize the preparation of an EIS is a time consuming and difficult process and thank you and your
staff for your efforts. Our comments are focused on three main points, the sufficiency of the economic
analysis, the explanation of the impacts of the designation and the effect of the designation on
development.

Sufficiency of the Economic Analysis. Economic analysis by its very nature is speculative. The
economic impacts of any action depend on future economic condition that are obviously unknown and
are only as good as the data they rely on. Given the budget the DEQ had to conduct the EIS it is
unrealistic to expect the DEQ to conduct original economic resource and it is assumed that the DEQ had
to rely on economic data that was already gathered by other agencies and organizations. It also seems
intellectually dishonest at best for the same interests that opposed full funding of the EIS to now criticize
the thoroughness of the document and its analysis. However, it appears that the DEIS underestimates
the costs on both sides of the equation. It is likely that the costs of meeting the requirements of the
ORW will be more expensive than estimated and that more jobs are dependant on real estate
development, sales and construction than estimated in the DEIS.
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However the cost of compliance expressed as a percentage of construction may actually be lower than
estimated: houses in the Big Sky area are far more expensive than 250,000 median home price cited in
the DEIS. A current check of real estate in Big Sky shows the only properties available for less than
250,000 are one bedroom or studio condominiums. Even small two bedroom condos are more
expensive than 250,000 and no single family homes, the type of development most likely affected by the
ORW are available in the area for less than $300,000. In fact most bare lots in the footprint are
significantly more than $250,000. The central issue for the economic analysis is the percentage increase
in construction costs and the analysis should emphasize the fact that ORW will add to cost of houses but
not stop construction. It should also be pointed out that the increase in costs may well be defrayed by
increases in value due to protected water quality.

Impacts of ORW Designation — There is a significant amount of fear surrounding ORW designation and
much of the fear revolves around the unknown — as this is the first ORW designation in Montana, people
do not know what ORW designation entails. Therefore it is important for the DEIS to clearly spell out
what the ORW designation does not do. For example it is feared that the ORW designation will hamper
winter maintenance and future construction to improve safety on 191. The DEIS should spell out the .
fact that winter sanding and de-icing is nonpoint and will not be affected and that construction is not
permanent degradation and is dealt with through state wide discharge permits. Activities such as
silvaculture and agriculture that are also non-point sources should also be addressed more specifically —
perhaps in a separate table. While the DEIS already states that existing septic permits are grandfathered,
given the public perception, this point also needs to be emphasized and clarified.

Implementation of the ORW and its impact on construction and development — This is the central issue
in the DEIS and the most publicly contentious. Property in the Big Sky area and particularly the
property along the river and its tributaries that is most likely to be within the footprint is very
expensive. Understandably the owners of this property want as much surety as possible regarding
whether or not their property is hydrologcially connected and the requirements for developing that
property. As with the economic analysis, the extent of the footprint is only as accurate as the data relied
on and hydro-geology seems to be only slightly less speculative than economics. However, determining
with certainty where the footprint is located is vital to the successful designation and implementation of
ORW protections. While it may be more accurate to do a site by site analysis for every permit
application to determine whether or not it is hydrologically connected, this approach will be very
difficult expensive and contentious. It may be more practically feasible to use the best existing
information available to determine the geographic extent of the footprint and establish that the ORW
requirements apply within this boundary.

<There is also seems to be a significant amount of confusion as to how the number of housing units

affected by ORW designation was determined. A map showing where the affected units are located
would be extremely helpful. For example how many of the units, if any are within the Big Sky Water
and Sewer district boundary and can hook up into that system. This information is also needed to
determine what type of mitigation would best meet the requirements of the ORW. For exampl¢if a
majority of the units are located upslope from either the Big Sky Water and Sewer treatment f)@rft or
upstream from the juncture of the West fork and the mainstem of the Gallatin, then hooking these units
into the district may be feasible. However, if most of the units are located on remote and dispersed lots
than other methods of mitigation will be needed.

The EIS should also clarify that under ORW designation, zero discharge for all new construction is not
the only way to get back to full build out within the footprint. While the DEIS does suggest that 400 1bs
phosphorous will be allowed to be discharged in the footprint under ORW designation, this point should
be emphasized. Likewise, although the DEIS does address various methods of reducing nutrient
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discharge such as advanced onsite treatments, raised sand bed filters and composting toilets it does not
specify whether or not these methods may be combined to further reduce nutrients.

Although it may be more of a policy decision than an environmental or economic impact, the issue of
pollution trading should also be addressed. For example, if a developer owns two hundred acres in the
footprint and is allowed to discharge approximately 40 Ibs of phosphorous but is able to develop the
property with zero discharge, can the credit for those 40 lbs be sold or traded to other land within the
footprint. Likewise if a landowner currently discharges 40 Ibs of phosphorous under currently permitted
traditional septic systems and that owner reduces the amount of discharge through hookup to a
centralized system or improved treatment, could that excess then be traded to other land within the
footprint.

The authority to regulate the discharge of pollution into hydrologically connected groundwater is not
dependant on ORW designation. There is a significant amount of public misunderstanding around this
point. Many landowners assume that without ORW designation, the state does not have the authority to
the regulate groundwater discharges in hydrologically connected areas as if they were discharging
directly into surface waters - which they essentially are. While this point is made in the discussion of
alternative three it needs to be emphasized, preferably in the Wy.

Thank you again for your work in the preparation of the DEIS,

Shawn Regnerus

Water Program Coordinator
321 E. Main St, Suite 418
Bozeman, MT 59715
American Wildlands
406-586-8175

10/30/2006



American Wildlands

“Science-based conservation for the Northern Rockies”

Montana Department of Environmental Quality
Directors Office

PO Box 200901

Helena MT 59620-0901

Attn: Greg Hallsten

Please accept these comments on behalf of American Wildlands, (AWL), a non-profit
conservation organization based in Bozeman, MT. American Wildlands is dedicated to
protecting the wildlands, wildlife, and aquatic integrity of the U.S. Northern Rockies and
has been working on federal land management issues for over 25 years. Our members use
and enjoy the areas affected by the ORW designation and our organization initiated this
process with a petition to the Board of Environmental Review in 2001

We realize the preparation of an EIS is a time consuming and difficult process and thank
you and your staff for your efforts. Our comments are focused on three main points, the
sufficiency of the economic analysis, the explanation of the impacts of the designation
and the effect of the designation on development.

Sufficiency of the Economic Analysis. Economic analysis by its very nature is
speculative. The economic impacts of any action depend on future economic condition
that are obviously unknown and are only as good as the data they rely on. Given the
budget the DEQ had to conduct the EIS it is unrealistic to expect the DEQ to conduct
original economic resource and it is assumed that the DEQ had to rely on economic data
that was already gathered by other agencies and organizations. It also seems
intellectually dishonest at best for the same interests that opposed full funding of the EIS
to now criticize the thoroughness of the document and its analysis. However, it appears
that the DEIS underestimates the costs on both sides of the equation. It is likely that the
costs of meeting the requirements of the ORW will be more expensive than estimated and
that more jobs are dependant on real estate development, sales and construction than
estimated in the DEIS.

However the cost of compliance expressed as a percentage of construction may actually
be lower than estimated: houses in the Big Sky area are far more expensive than 250,000
median home price cited in the DEIS. A current check of real estate in Big Sky shows
the only properties available for less than 250,000 are one bedroom or studio



condominiums. Even small two bedroom condos are more expensive than 250,000 and
no single family homes, the type of development most likely affected by the ORW are
available in the area for less than $300,000. In fact most bare lots in the footprint are
significantly more than $250,000. The central issue for the economic analysis is the
percentage increase in construction costs and the analysis should emphasize the fact that
ORW will add to cost of houses but not stop construction. It should also be pointed out
that the increase in costs may well be defrayed by increases in value due to protected
water quality.

Impacts of ORW Designation — There is a significant amount of fear surrounding ORW
designation and much of the fear revolves around the unknown — as this is the first ORW
designation in Montana, people do not know what ORW designation entails. Therefore it
is important for the DEIS to clearly spell out what the ORW designation does not do. For
example it is feared that the ORW designation will hamper winter maintenance and
future construction to improve safety on 191. The DEIS should spell out the fact that
winter sanding and de-icing is nonpoint and will not be affected and that construction is
not permanent degradation and is dealt with through state wide discharge permits.
Activities such as silvaculture and agriculture that are also non-point sources should also
be addressed more specifically — perhaps in a separate table. While the DEIS already

. states that existing septic permits are grandfathered, given the public perception, this
point also needs to be emphasized and clarified.

Implementation of the ORW and its impact on construction and development — This is
the central issue in the DEIS and the most publicly contentious. Property in the Big Sky
area and particularly the property along the river and its tributaries that is most likely to
be within the footprint is very expensive. Understandably the owners of this property
want as much surety as possible regarding whether or not their property is hydrologcially
connected and the requirements for developing that property. As with the economic
analysis, the extent of the footprint is only as accurate as the data relied on and hydro-
geology seems to be only slightly less speculative than economics. However,
determining with certainty where the footprint is located is vital to the successful
designation and implementation of ORW protections. While it may be more accurate to
do a site by site analysis for every permit application to determine whether or not it is
hydrologically connected, this approach will be very difficult expensive and contentious.
It may be more practically feasible to use the best existing information available to
determine the geographic extent of the footprint and establish that the ORW requirements
apply within this boundary.

.There is also seems to be a significant amount of confusion as to how the number of
housing units affected by ORW designation was determined. A map showing where the
affected units are located would be extremely helpful. For example how many of the
units, if any are within the Big Sky Water and Sewer district boundary and can hook up
into that system. This information is also needed to determine what type of mitigation
would best meet the requirements of the ORW. For example if a majority of the units are
located upslope from either the Big Sky Water and Sewer treatment plant or upstream
from the juncture of the West fork and the mainstem of the Gallatin, then hooking these



units into the district may be feasible. However, if most of the units are located on
remote and dispersed lots than other methods of mitigation will be needed.

The EIS should also clarify that under ORW designation, zero discharge for all new
construction is not the only way to get back to full build out within the footprint. While
the DEIS does suggest that 400 1bs phosphorous will be allowed to be discharged in the
footprint under ORW designation, this point should be emphasized. Likewise, although
the DEIS does address various methods of reducing nutrient discharge such as advanced
onsite treatments, raised sand bed filters and composting toilets it does not specify
whether or not these methods may be combined to further reduce nutrients.

Although it may be more of a policy decision than an environmental or economic impact,
the issue of pollution trading should also be addressed. For example, if a developer owns
two hundred acres in the footprint and is allowed to discharge approximately 40 lbs of
phosphorous but is able to develop the property with zero discharge, can the credit for
those 40 1bs be sold or traded to other land within the footprint. Likewise if a landowner
currently discharges 40 lbs of phosphorous under currently permitted traditional septic
systems and that owner reduces the amount of discharge through hookup to a centralized
system or improved treatment, could that excess then be traded to other land within the
footprint.

The authority to regulate the discharge of pollution into hydrologically connected
groundwater is not dependant on ORW designation. There is a significant amount of
public misunderstanding around this point. Many landowners assume that without ORW
designation, the state does not have the authority to the regulate groundwater discharges
in hydrologically connected areas as if they were discharging directly into surface waters
- which they essentially are. While this point is made in the discussion of alternative three
it needs to be emphasized, preferably in the executive summary.

Thank you again for your work in the preparation of the DEIS,

Shawn Regnerus,
Water Program Coordinator
American Wildlands

P.O. BOX 6669 - 321 EAST MAIN STREET, SUITE 418 - BOZEMAN, MONTANA 59771 - TEL 406-586-8175 -
FAX 406-586-8242

EMAIL info@wildlands.org * ¥ 100% Post-consumer Recycled Fiber + www.wildlands.org
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Montana Department of Transportation Jirn Lynch, Director

2701 Prospect Avenue Briain Schweitzer,

. .5 PO Box 201001
Qctober 26, 2006 Helena MT 59620-1001

Greg Hallsten .
Montana Department of Environmental Quality oy
PO Box 200901

Helena MT 59620-0901

Subject: Comments on Draft Environmental Impact Statement (EIS)
For the Gallatin River Outstanding Resource Water (ORW) Designation

Dear Mr. Hallsten:

Thank you for the opportunity to comment on the Draft EIS for the Gallatin River
Outstanding Resource Water Designation (ORW). We have the following comments and
concems.

s Under Section 2.3 Proposed Action Alternative, the document includes a statement
that ... DEQ could pot grant an authorization to degrade the section of the Gallatin
River proposed for ORW status for any activity (75-5-316(2), MCA).” When
referring to 75-5-316(2) the document indicates “the department (DEQ) may not: (a)
grant an authorization to degrade under 75-5-303." This cross-reference to 75-5-303
is confusing because 75-5-303 states that, “exisung uses of state waters and the level
of water quality necessary to protect those uses must be maintained and protected
unless authorized by the department or exempted from review under 75-5-317, the
quality of high-quality waters must be maintained.” As the exemptions allowed
under 75-5-317 and 75-5-303 are no longer allowable per 75-5-316(2), it is our belief
that no exemption for any level of temporary degradation would be permissible if the
ORW designation is adopted. This issue must be clarified.

If our interpretation is correct, the proposed ORW designation would directly impact
MDT’s operation and maintenance of US Highway 191 and Montana Highway 64.
For example, MDT would have to alter or curtail the following activities, even though
these activities ave approved or authorized by DEQ and necessary for MDT’s
maintenance and operation of US 191 and MT 64

> Snow and ice control activities.

> Highway construction activities including safety improvements or upgrades.
> Emergency responses to earth movements or other natural disasters.

> Emergency response to vehicle crashes that impact the Gallatin River.

s Under Section 2.6 Related Future Actions, there is additional discussion conceming
MDT’s “Gallatin Canyon: Slope Flattening/Widening Project™. This project includes
mum lanes, guard rails, minor widening, slope flattening that will improve the safety
of this important transportation corridox for the traveling public. The Draft EIS for
the ORW designation states “it is likely that DEQ will require strict adherence to Best
Management Practices guidelines in order to reduce the likelihood of nonpoint

sources cansing degradation to water quality in the proposed ORW reach.” However,

Gavernor

Rail, Transit and Planning Division An Egual Oppertunity Employer Toll-free: [800) 7147296

' Phone: [406) 444-3423
[406) 444-767 1

Fax:

Ty (800} 335-7592
wab Page' www.mdfmt.gov
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other statements within the Draft EIS (section 1.9), along with information presented
at the public meeting, contradicts this by indicating nonpont sources would not be
regulated within this reach. This needs 1o be clanified. Are nonpoint sources
regulated or is some higher standard conterfiplated within this reach, or nor?

The information contained in the Finding of No Significant Impact and
Environmental Assessment for this project uses standards required by federal and
state laws and rules. However, the Draft EIS indicates MDT will be held to a higher
standard not anficipated in the NEPA/MEPA process. Mandating a higher standard
will increase the costs of the anticipated improvements to the roadway and may result
in delays due ro changes in design that could result in requirements of additional
right-of-way (settling basins, reatment facilities). These changes could result in
additional impacts to private and public property, increased costs to the 1axpayer, and
additional fatalities or incapacitating injuries for the traveling public.

= The Draft EIS also does not address the potential for impacts to the water quality -
standards due to forest fires or landslides. How does DEQ intend to address this in
light of the intent to set “trigger values” described in section 2.3.1? For example, if a
fire occurs that increases the sediment load over a several year period until the ground
re-siabilizes, will the baseline activities including highway operations be impacted
until the trigger values are re-established? DEQ’s decision must allow for activities
including the operation of US 191 and MT 64 during this period.

s MDT’s biggest concern with the proposed ORW designation of the Gallatin River is
that MDT, the taxpayers of Montana, and the traveling public will be placed under
additional financial, safety, and litigation risk if the action alternative is put forward
and implemented, '

Lastly, the scoping comments Director Lynch provided 1o Director Opper on March 7,
2006 do not appear to be addressed in the Draft EIS. Thave attached a copy of those
comments and ask that they be considered fully in the final decision and addressed in the

final EIS..

Agaip, thank you for the opportunity to comment,

dra Strachi, Adminysirator
Transportation Planning Division

Attachment

Copies: Jim Lynch
Jim Curmrie
Loran Frazier
Jean Riley
Lyle Manley

Jeff Ebert.
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Hallsten, Greg

From: Bob von Pentz [rvonpentz@gmail.com]

Sent:  Tuesday, October 17, 2006 12:55 PM Coreo ecm
To: Hallsten, Greg '
Subject: Gallatin River DEIS Comment

Dear Mr; Halsten,

I have followed with great interest the activities with regard to ORW designation for the Gallatin River
and would like to offer what I believe are important points made in the DEIS. Though I am normally a
strong supporter of private property rights, in this instance, modest intervention by the government
seems warranted as the Gallatin River, is truly a public resource transiting mostly National Forest Land
and enjoyed by vast numbers of people each year.

While it is quite natural for anyone to want to protect the a resource as pristine and beautiful as the
Gallatin, it is important to consider the economic costs and benefits of such regulation.

1. As the DEIS suggests, substantial income accrues to the region from activities centered on the
Gallatin. I will not quibble with their methodology. I do think they failed to fully consider the
impact on property values and tax receipts that accrue to the region by having an accessible "blue
ribbon" fishery in it midst.

2. Itis frightening clear that action must be taken quickly as the development of a very small number

~ of lots under existing rules will put any benefits of a designation out of reach.

3. The cost borne by the developer/owner of property is comparatively trivial to the total cost of
development and ownership. Thus the burden is far outweighed by the benefits of such a
designation.

4. Thinking beyond the immediate cost/benefit, it is not unreasonable to assume that the value of the
resource and surrounding properties and economies would be enhanced by the scarcity value. As
time goes on, the value of such a pristine resource will rise by comparison to alternatives that have
been degraded by penny wise and pound foolish development.

Thank you for accepting this comment, please note my strong support of ORW designation.

Robert von Pentz
PO Box 320
Gallatin Gateway, MT 59730

10/17/2006
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Leanne Roulson
From: Richard Walden [rwwaldenlaw @yahoo.com]
Sent: Friday, October 27, 2006 3:20 PM
To: Hallsten, Greg; Kyle Lanier
Subject: Comments to Draft EIS for Gallatin River Outstanding Resource Water Designation

Attachments: comments on DEIS.doc
Dear Mr. Hallsten,

Attached please find the comments to the Draft EIS for Gallatin River Outstanding Resource Water
Designation submitted on behalf of Kyle Lanier and Swan Range Log Homes, LLC.

If you have any questions, please contact me at 918-299-4454 or at email address
rwwaldenlaw @yahoo.com.

Thank you,

Richard Walden

Low, Low, Low Rates! Check out Yahoo! Messenger's cheap PC-to-Phone call rates.

10/30/2006



P.O. Box 161615
Big Sky, MT 59716
406-993-2692

October 27, 2006

Via E-Mail ghallsten @mt.gov
Department of Environmental Quality
Attn: Greg Hallsten

PO Box 200901

Helena, Montana 59620-0901

Re:  Comments
Draft Environmental Impact Statement (“DEIS”) for the Gallatin River
Outstanding Resource Water (“ORW”) Designation

Dear Mr. Hallsten,

On behalf of Kyle Lanier and Swan Range Log Homes, LLC, please accept these
comments to the DEIS for the Gallatin River ORW Designation.

L DESCRIPTION OF COMMENTORS

Kyle Lanier is an individual and resident of Gallatin County, Montana who
recreates and works in the area proposed for ORW designation by the Department of
Environmental Quality. Swan Range Log Homes, LLC is an Idaho LLC that is
authorized to do business in Montana. Mr. Lanier is the President of Swan Range Log
Homes, LLC. The LLC constructs log homes in Gallatin County in the area proposed for
ORW designation. Both Mr. Lanier’s recreational and business interests will be impacted
by the designation of the Gallatin River.

1L ORW DESIGNATION

According to the DEIS, in December 2001, American Wildlands submitted a
petition to the Montana Board of Environmental Review (“Board”) to initiate rulemaking
for the Gallatin River to be designated as an ORW from the border of Yellowstone
National Park to the confluence with Spanish Creek. The ORW designation, which is
modeled after the Federal Outstanding National Resource Water designation, provides for
strict and unyielding regulations on the use of water bodies that are designated ORW. To
have a water body designated as an ORW, a person or entity must petition the Board and

COMMENTS TO DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE GALLATIN RIVER OUTSTANDING

RESOURCE WATER DESIGNATION
1



the Board must accept the petition. The Board can only accept the petition if it finds that:
(1) the water body identified in the petition constitutes an ORW based on specific
criteria; (2) the classification is necessary to protect the ORW; and (3) there is no other
effective process available that would achieve the necessary protection. MCA 75-5-
316(4). For reasons not specified in the DEIS, the Board voted to accept the petition
filed by American Wildlands. The acceptance occurred in March 2002.

III. DEIS REQUIREMENTS

Under the Montana Environmental Policy Act (“MEPA”), the Board’s decision to
accept American Wildland’s petition triggered the beginning of an environmental review
process, which includes the preparation of an environmental impact statement (“EIS”).
See, MCA 75-1-201 (mandating that each state agency prepare a detailed statement for
any action that may have an impact on human environment). Given the interrelationship
between the State’s ORW designation process and Federal laws mandating such a
process, the Board’s acceptance of the American Wildland’s petition most likely
triggered a similar mandate under the National Environmental Policy Act (“NEPA”).
See, 42 U.S.C. § 4321, et. seq. (mandating the preparation of an EIS for any Federal
project having a major effect on the human environment).

Both MEPA and NEPA require an agency to take a “hard look™ at the
environmental impacts of a given project or proposal. Ravalli County Fish and Game
Associates, Inc. v. Montana Department of State Lands, 903 P.2d 1362, 1367
(Mont.1995). These statutes are essentially procedural in that they do not demand that an
agency make particular substantive decisions. Rather, they require that agencies take
steps to review “projects, programs, legislation, and other major actions . . . significantly
affecting the quality of the human environment” in order to make informed decisions
regarding these projects, programs and/or legislation. Id. Preparation of an EIS is the
primary mechanism used by agencies to take the “hard look” required by both MEPA and
NEPA. If the EIS is inadequate, the agency’s environmental review will be insufficient.
As will be set forth below, the DEIS does not comply with either MEPA or NEPA and is,
therefore inadequate. Accordingly, the DEQ’s review of the proposed ORW designation
was not sufficient.

An EIS contains several requirements. Significantly, an EIS must: (1) adequately
explain the reason and need for the proposed action; (2) adequately explore all reasonable
alternatives to the proposed action that could accomplish the same purpose; (3)
thoroughly and objectively analyze the “no-action” alternative; and (4) provide a
sufficiently detailed and accurate analysis of the economic impacts of the proposed
action. See, MCA 75-1-201. If these requirements are not met, the EIS will be deemed
inadequate and the agency’s environmental review of the proposed action will be
considered arbitrary and capricious. Ravalli County Fish and Game Association, 903
P.2d at 1366. Because MEPA is modeled after NEPA, Federal case law interpreting
NEPA has been held persuasive by the Montana Supreme Court in determining agency
compliance under MEPA. Id.

COMMENTS TO DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE GALLATIN RIVER OUTSTANDING
RESOURCE WATER DESIGNATION
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A. Failure to Adequately Explain the Reason for the Proposed Action

First and foremost under both MEPA and NEPA is the need for the agency to
adequately explain the need for the proposed action. The DEIS completely fails to satisfy
this requirement. The DEQ does not sufficiently explain why the new and extremely
strict regulatory requirements present in ORW designation are needed to protect the
pristine and already amply protected Gallatin River and its tributaries.

In the DEIS, the DEQ states that the purpose of the ORW designation is to protect
existing water quality in the area within the proposed ORW designation. In making this
statement, DEQ is in effect stating that the waters within the proposed ORW designation
are of high quality. Stated otherwise, the DEQ is admitting that the waters in the Gallatin
River are already being adequately protected by existing regulations. This begs the
question, why are new and extremely strict regulations now required to accomplish what
is already being accomplished?

The DEIS does not have an adequate answer to this question. The only attempt
made by the DEQ to answer the question is a repeated assertion that under current
regulations, which provide an extensive and strict review process to obtain a discharge
permit, a permittee could obtain a discharge permit even if said discharge would cause
degradation in water quality. The DEQ does not, however, explain the likelihood of such
an occurrence or the frequency of such occurrences.

The current non-degradation review process, which is presented in sections 2.2.1
through 2.2.4 of the DEIS, is a cumbersome process that is designed to ensure that no
additional point source discharges are permitted along the proposed ORW designation
that will degrade current water quality. This process includes obtaining discharge
approval from DEQ as well as wastewater permitting from Gallatin County. Preparation
of either an EIS or environmental assessment in compliance with MEPA and/or NEPA is
required for any application for a discharge permit from either the DEQ or Gallatin
County. In short, the current process is strict and thorough and, based upon the current
status of the rivers in question, successful.

The current process does, like most reasonable regulations, have a process to
allow for exceptions. A permit can be obtained if the permittee can show that there are
no economically, environmentally and technologically feasible modification to the
proposed project that would result in no degradation, that the proposed project will result
in important economic or social benefits that exceed the societal costs of allowing the
degradation, that existing and anticipated uses of state waters will be fully protected and
that the least degrading water quality protection will be used. The DEQ relies heavily
upon this exception process to advance the need for the ORW designation which will not
allow such exceptions.

To rely on the exception process, the DEQ must show in the DEIS: (1) the
likelihood of success and the frequency of use of the exception process; and (2) the
reason that water quality is of such importance as to outweigh any other societal problem
that would need to be addressed by either the State of Montana or Gallatin County. The
DEIS does neither. There is no discussion in the DEIS regarding the number of requests
for exceptions and the success rates for these requests. Without such a discussion, the

COMMENTS TO DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE GALLATIN RIVER OUTSTANDING
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agency and other readers of the DEIS cannot be sure whether the exception process is in
fact a problem worth consideration or just a red herring used by the DEQ to justify the
stricter regulations. There is also no discussion in the DEIS that balances the importance
of water quality with other societal issues that would warrant an exception. The ORW
designation will eliminate any exception. To be sufficient, the DEIS must explain why
water quality is of such importance as to prevent state and local governments from
making the tough decisions that balance the needs of the represented citizens against the
needs of the environment. Without such a discussion, the DEIS is inadequate.

B. The Range of Alternatives is Inadequate

A second problem with the DEIS is its analysis, or lack thereof, of reasonable
alternatives. The MEPA requires the DEQ to analyze all reasonable alternatives to the
proposed action. MCA 75-1-201(b)(C). The alternative section is “the heart of the
environmental impact statement.” Friends of Yosemite Valley v. Scarlett, 439 F.Supp.2d
1074, 1106 (E.D.Cal.2006). “[T]he existence of a viable but unexplained alternative
renders an environmental impact statement inadequate.” Id. To satisfy its obligation
under MEPA and NEPA, an agency must look at every reasonable alternative with the
range dictated by the nature and scope of the proposed action. Id. While the defined
purpose of the proposed action may greatly affect the feasibility of alternatives, an
agency cannot define its objectives in unreasonably narrow terms. North Carolina
Alliance for Transportation Reform v. United States Department of Transportation, 151
F.Supp.2d 661, 686 (M.D.N.C.2001). “If the purpose is defined too narrowly, ‘only one
alternative from among the environmentally benign ones in the agency’s power would
accomplish the goals of the agency’s action, and the EIS would become a foreordained
formality.”” Id. To narrowly define a project so as to eliminate all alternative except for
the proposed action would amount to nothing more than a rubber stamping of the
proposed action thereby eliminating the opportunity for the agency to choose among
alternatives and defeating the purpose of MEPA and NEPA. Metcalf v. Daley, 214 F.3d
1135, 1143 (9™ Cir.2000).

With regard to the DEIS, the DEQ too narrowly defined the purpose of the project
and thereby analyzed an inadequate number of alternatives. Without any cited authority,
the DEQ asserted that the only alternatives that could be reviewed would be alternatives
that provided the same level of water quality protection as ORW designation. The
DEQ’s assertion is without merit and contrary to the requirements of both MEPA and
NEPA.

The purpose of the proposed project is to maintain the current high quality status
of the Gallatin River and its tributaries. The proposed ORW designation, which would
eliminate most development in the area, is a process that would satisfy the purpose of the
proposed project. It is not, however, the only process that would accomplish the purpose.
There are regulatory devices available to the State of Montana and/or Gallatin County
short of a moratorium on development that would protect that pristine status of the
Gallatin River. For example, the current process has been more than effective in keeping
the water quality at a high level. If DEQ is concerned that there are too many loopholes
in this current process, an alternative exploring the possibility of closing such loopholes
should have been explored. The DEQ could also have explored an alternative that
tightened the requirements for obtaining discharge and development permits.

COMMENTS TO DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE GALLATIN RIVER OUTSTANDING
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Unfortunately, DEQ did not explore such alternatives. Instead, DEQ inappropriately and
unreasonably narrowed the purpose of the project. In doing so, DEQ eliminated all but
the most extreme alternatives and violated the provisions and the spirit of MEPA and
NEPA.

C. The DEIS Inadequately Analyzed the No-Action Alternative

Under MEPA, and NEPA, an agency must complete a meaningful and objective
analysis of the no-action alternative. MCA 75-1-201(b)(C)QV). The no-action
alternative is the maintenance of the status quo. In this situation, the no-action alternative
would allow the current and successful regulatory process to remain in place.

The analysis of the no-action alternative in the DEIS was far from meaningful and
objective. The analysis did not explain whether the current regulatory scheme was or
was not working nor did the analysis discuss in sufficient detail the concerns the DEQ
had regarding the current scheme. The DEIS analysis of the no-action alternative was
also not fair or balanced. The potential problems with the current regulatory scheme
were over exaggerated so as to justify the stricter regulations proposed under the ORW
designation.

As noted above, the reader of the DEIS is left to wonder whether the current
regulatory scheme is working or not. The DEIS indicates that the Gallatin River area is
of high water quality. Based on this statement, one would conclude that the current
scheme is working and no extra regulatory measures are required. This apparently is not
the case since the DEQ is advocating the promulgation of stricter regulations that DEQ
claims is needed to protect the water quality of the River. Missing in the DEIS, however,
is any meaningful explanation regarding the failures of the current regulatory scheme.
Why the need for the new regulations? Has there been a recent and dramatic decline in
water quality that would warrant such drastic measures? Are the current regulatory
provisions incapable of maintaining the current quality of the River? In short, what is the
environmental reason for implementing such restrictive measures? Because of the
inadequacies of the DEIS, these questions are not sufficiently answered. '

The DEQ goes to great lengths to demonstrate that under the no-action
alternative, the water quality in the Gallatin River could be degraded. The DEIS contains
predictions that potential development and possible exceptions obtained by permittees
and the DEQ’s apparent inability to properly evaluate discharge and wastewater permit
applications might lead the further degradation of the River. These predictions are
nothing more than that, predictions. There is no hard evidence provided in the DEIS that
support the assertions made by the DEQ, let alone support the implementation of
regulations that will shut down all of the development in Gallatin County.

The no-action alternative is nothing more than a narrative that attempts to
convince the reader that the current scheme is incapable of maintaining the water quality
of the Gallatin River. The DEIS is trying to convince the reader of this alleged fact so
that new and unyielding regulations can be implemented that will substantially curtail
development in and around the proposed ORW designation. To justify such regulations,
the DEIS must contain more than narratives and predictions, it must contain cold hard

COMMENTS TO DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE GALLATIN RIVER OUTSTANDING
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scientific facts demonstrating that the current regulatory scheme is failing. - The DEIS
does not contain such facts and is, therefore, deficient.

C. The Economic Impact of the Proposed Action is Insufficient Analyzed

Finally, both MEPA and NEPA require an agency to discuss the socio-economic
impacts of the proposed action. In fact, a socio-economic analysis is a significant part of
the MEPA and NEPA process. Courts have recognized that “inaccurate economic
information may defeat the purpose of an [EIS] by ‘impairing the agency’s consideration
of the adverse environmental effects’ and by ‘skewing the public’s evaluation’ of the
proposed agency action.” Northwest Environmental Advocates v. National Marine
Fisheries Service, 460 F.3d 1125, 1143 (9th Cir. August 23, 2006). In this case, socio-
economic analysis conducted by the DEQ was grossly insufficient and designed solely to
skew the public’s evaluation of the proposed action.

The focus of the DEQ’s economic analysis is the proposed action’s impact on
fishing and related tourism revenues. According to the DEIS, the proposed action will
greatly benefit these revenue generating sources. The DEIS also suggests that the
proposed action will also benefit property values by decreasing development in the area.
The DEIS then goes on to explain, briefly, that there will be a loss of revenue from
development but said loss of development will be offset by an increase in development
outside the ORW designation and from the use of alternative and far more costly
wastewater treatment systems. The DEIS appears to suggest that the economic impact to
development would be somewhere around seven million dollars ($7,000,000.00).

The DEIS’ understatement regarding the economic impact on development in the
area borders on the absurd. According to the DEIS, the proposed regulations will
decrease the amount development from 692 lots to seventy-five (75). This is a decrease
of 617 lots or approximately eighty-nine percent (89%) of the current proposed
development in the area. Swan Range Log Homes, LLC is currently one of the business
developing lots in the area. The lots being developed range in price from one million to
five million dollars ($1,000,000.00 to $5,000,000.00). If the 617 lots are sold at the one
million dollar range, the loss of income alone from the new regulations would be
approximately 617 million dollars. This amount does not even begin to take into
consideration the loss of tax revenue from the sale of these lots to the loss of revenue
generated by the various businesses involved in the development of the lots. This amount
also does not take into consideration the massive amounts of jobs that will be lost
because of the reduced development.

The new regulations will not simply reduce development in the area by a small
measure. The new regulations will virtually end all development in the area. This is a
classic case of competing interests, economics versus the environment. In order for the
DEIS to be adequate, the document must accurately discuss the impacts and benefits to
these competing interests including an accurate and honest discussion regarding
economic impacts associated with the loss of approximately 617 developable lots in some
of the most attractive areas in the country. It may be, though highly doubtful, that despite
the harsh economic impact, the public will prefer the new regulations. The public should,
however, be given accurate and honest information regarding the impact before such a
decision is made. By giving such honest and accurate information, the DEQ will be
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advancing the goals, purposes and ideals of MEPA and NEPA. Unfortunately, the DEIS
does not give such honest and accurate information. Accordingly, the DEIS does not
advance MEPA and NEPA and is, therefore, inadequate.

IV.  CONCLUSION
For the reasons set forth herein, Kyle Lanier and Swan Range Log Homes, LLC

asserts that the DEIS is inadequate and should be revised to come into compliance with
MEPA and NEPA.

Sincerely,
/s/ Richard W. Walden

Richard Walden, Attorney
Swan Range Log Homes, LLC

COMMENTS TO DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE GALLATIN RIVER OUTSTANDING
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Chris Wasia L"m\
1020 W. Villard » —

Bozeman, MT 59175
406-582-8199
wasiad@msn.com

October 27, 2006

Department of Environmental Quality
Attn: Greg Halsten

PO Box 200901

Helena, MT 59620-0901

Copy sent via e-mail to: ghallsten@mt.gov

Re: Gallatin River ORW Designation and Proposed ARM Amendments

Dear Mr. Halsten:

As a landowner in Big Sky, I am writing to voice my opposition to adopting the proposed
ORW status for the Gallatin River (ARM 17.30.617). I also oppose the proposed
modifications to ARM 17.30.638. At the Public Hearing on Wednesday October 25,
2006 we heard some interesting and sophisticated reasons for and against the designation
of the Gallatin River as an ORW based on MDEQ’s Environmental (and Economic)
Impact Study. My comments are as follows:

Proposed ARM 17.30.638 Amendment

I am concerned that this process appears to blend two separate actions into one absolute
issue. The proposed amendment of the Administrative Rules of Montana (ARM)
17.30.638 probably has little to do with the designation of the Gallatin River as an ORW.
From what I can tell, the Gallatin River EIS is not incorporated by reference or any other
way within the proposed ARM 17.30.638 Amendment and may never be seen or used
again once the ORW designation is completed. It is through this perpetuated illusion that
the general public may have been lead to believe the Gallatin River EIS and proposed
ARM 17.30.638 Amendment are linked and some how inseparable... and the “footprint
area” will always be the limits of the ORW impacts as discussed in the 2006 EIS. I am
concerned that this is not the case. I am surprised it is being presented to the tax paying
citizens this way.
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I have read the proposed ARM Amendment 17.30.638 and in my opinion, it contains
notoriously unacceptable and unclear language. The three words “direct hydrological
connection” have historically provided little guidance. This has resulted in issues that
should be resolved by a scientific and technical process, instead being resolved in the
political arena.

“direct hydrological connection” — What does this mean?
I’m not sure the expert hydro-geologists even know or agree
what this means. I think the Department of Natural
Resources and Conservation (DNRC) is still trying to figure
out what those three words mean. They are too vague and
have a terrible precedence associated with their connotation
or lack there of. “Direct hydrological connection” could
mean just about anything. Why don’t we define what we are
talking about? Maybe we should reference a “footprint” area
based on some sort of groundwater travel time criteria?

It is my understanding the DNRC has struggled with these three words for the better part
of a decade. I don’t think it is a good idea to subject the MDEQ processes to the same
level of outside manipulation. It is my understanding that these three little words have
held up multiple subdivisions for years and in the end may take a Supreme Court Judge to
decide what they currently mean. I would ask that we learn from history and not repeat
it. Do the tax paying citizens of Big Sky and the Gallatin Canyon want the fate of their
natural, built and economic environments to possibly be manipulated, delayed and
ultimately decided by a Supreme Court Judge? Is this the path we are creating?

“Any new or increased source discharging to ground
water that has a direct hydrological connection to an
ORW is prohibited if the discharge, either by itself or
after taking into consideration cumulative effects of other
sources that are subject to the prohibitions of the ORW
designation...” — What does “taking into consideration”
mean? Do we have any other rules or criteria suggesting
what “taking into consideration” means? How are we to
define cumulative effects? Is it only my neighbors’
drainfield? Or the entire subdivision 2 miles away? And
what “are other sources”? It seems arbitrary and
unpredictable. Shouldn’t we define what “other sources” are
a little more... somewhere? It seems to be a set up for
multiple interpretation at a later date rather than telling the
tax paying citizens what the rules are now.
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MDEQ Gallatin River EIS

I believe the Gallatin River EIS may be in error or potentially invalid because it did not
take into consideration the proposed amendment to ARM 17.30.638 and evaluate its
cumulative impact with ARM 17.30.617 on the Gallatin River area. No where in the EIS
could I find an estimate of the likeliness of legal expansion of the “footprint” area due to
notoriously unclear language used in the wordsmithing of the proposed ARM 17.30.638
Amendment. The three words “direct hydrological connection” have historically been
problematic causing natural, built and economic environments to be manipulated by
outside interests, reduced property values, created delays, takings issues and, in some
cases, the necessity of a decision from a Supreme Court Judge five to ten years later. I
believe this impact has been well documented with the Department of Natural Resources
and Conservation (DNRC) and was overlooked in the Gallatin River ORW EIS. The
potential economic impact of this omission is significant and could bring measurable
economic harm to the region on the order of magnitude of 100’s of millions of dollars per
year, contrary to the Gallatin River EIS conclusion. I am concerned that the net effect of
this oversight would likely be tantamount to a lawyer induced moratorium in slow motion
without proper cause, study, notification etc. Is this the path we are creating?

Existing Parcels of Land

The proposed ARM appears to grandfather existing discharge permits but fails to address
existing parcels of land such as 20 acre parcels. I believe this potential impact was
overlooked in the Gallatin River EIS as well. Existing parcels are tracts of land ranging
from 1 acre to hundereds of acres in size that have a building right(s) associated with
them but do not have a structure currently on them and therefore do not have an existing
discharge permit. In order to avoid a takings issue it is suggested that these existing
parcels be grandfathered as well.

I thank you for the opportunity to share my concerns. I hope they can help with this
process. It is my belief that we all want a clean river as much as we want to understand

the truth and the real cause and effect of such major proposed changes.

Sincerely,
Chris Wasia
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Leanne Roulson

From: SUZANNE RALPH WIEGMANN TRUMAN [mingers10@msn.com]
Sent: Friday, October 27, 2006 10:27 AM
To: ] Hallsten, Greg +yoke
Subiject: Gallatin River ORW -DEIS
SO8uo B

Dear Mr. Halsten,

We are writing in regard to the DEIS for the Gallatin River. We strongly
urge you to support the designation of the Gallatin River, from the
Yellowstone boundary to Spanish Creek, as Outstanding Resource Water.
Please help to protect our wild river from future pollution and
degradation. Please preserve the present water quality by designating the
Gallatin as OUTSTANDING RESOURCE WATER.

The Gallatin River IS an Outstanding Resource Water for Montanans AND the
thousands of visitors that come here to fish, bird, and enjoy the cold,
clear, clean river and riparian areas. Designate the Gallatin River as
Outstanding Resource Water now! Besides it just being the right thing to
do, protecting the Gallatin River also protects revenue.

Sincerely,

Ralph Wiegmann &
Suzanne Truman
Bozeman, MT
406.556.1450



Hallsten, Greg

From: saiid zarrabian [saiid@sbcglobal.net]
Sent: Tuesday, October 24, 2006 11:30 AM
To: Hallsten, Greg

Subject: ORW Status

As the owner of 5 lots (3 in Spanish Peaks Club and 2 in Yellowstone Club), | am very concerned about the speed of this
process.

As such, | would like to see more time dedicated to evaluating the challenges such designation would bring for your
partners and home owners.

We need to make sure that such designation does not impact our ability to build our own personal home, as well as does
not negatively and irreparably impact my business’ ability to build for sale residences in the Big Sky area.

Regards

Saiid Zarrabian
Lone Peak Homes, Inc.
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Hallsten, Greg

From: DAD3436@aol.com

‘Sent: Monday, October 23, 2006 10:48 PM
To: Hallsten, Greg

Subject: ORW

THE GALLATIN RIVER IS TO IMPORTANT TO MONTANA FOR RECREATION AND BEAUTY OF THE RIVER
TO HAVE {T DESTROYED BY BIG SKY POLLUTION.

THI-S S A HEAVILY USED RIVER BY THOUSANDS OF RECREATIONISTS AND TO SEEIT GO
UNPROTECTED WOULD BE A TRAGEDY.

IT'S TIME TO PROTECT THIS BEAUTIFUL RIVER FOR THE PRESENT AND FUTURE OF THE PEOPLE OF
MONTANA AND OUR TOURIST VISITORS.

PLEASE MAKE THE RIGHT INTELLIGENT DECISION AND DECLARE THIS AN ORW DESIGNATED RIVER.
THANK YOU

CHARLES ANSLEY

BOX 147

120 N 6TH AVE EAST

THREE FORKS, MT 59572

dad3436@acl.com

10/24/2006



Ms. Amy F. Davis
PO Box 715
Gallatin Gtwy, MT 59730
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Hallsten, Greg @

From: Ron DeArmond [ron_dearmond@hotmail.com]
Sent:  Tuesday, October 24, 2006 1:50 PM

To: Hallsten, Greg

Subject: Gallatin ORW designation.

I'd like to go on record that, after reviewing the background and information available, I strongly
support the ORW designation for the Gallatin River.

Thank you,
Ronald E. DeArmond
2400 Durston #82

Bozeman, MT 59718

Trv Search Survival Kits: Fix up vour home and better handle vour cash with Live Search!

10/24/2006
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Hallsten, Greg

From: Brian Dolan [bdolan@riverstopeaks.com]
Sent: Tuesday, October 24, 2006 10:43 AM
To: Hallsten, Greg

Subject: Comments on ORW -

Hello,
I am currently working in Big Sky as a real estate agent and | moved here from the East Coast to do so. |

moved to Montana for the beautiful scenery and the wonderful job opportunities that are availabie here in the
Gallatin Valley. | also moved here to escape the arcane legisiation that was being passed to control the lives and
strangle the livelihoods of the people back east.

This ORW is such a terrible idea | do not even know where to begin! The stated goal is to maintain the
pristine nature of the Gallatin River and its tributaries. This is a noble goal in and of itself but it is not a goal that

“we need your help to attain. It is a goal that we here in Big Sky have taken seriously as a community for many

years. Our businesses are built on the beauty and unspoiled nature of the Gallatin Valley and Big Sky in
particular. We have worked hard to maintain this beauty over the years by responsibly managing development
and construction. Your true goal in this ORW is to remove control from our hands, the people who have been the
proper and careful stewards of the land, and place it in your hands, the people who are not here, do not live here
and do not care if you arbitrarily ruin the lives and livelihoods of the people in the Gallatin Valley. We have saved
the Gallatin River before; we will save it from your careless meddling this time as well.

I am fully against every aspect of this ORW and | fully expect that you will hear the people and stop your
plan to take away our lives and livelihoods.

Sincerely,
Brian Dolan

Brian Dolan

Associate

Rivers to Peaks Real Estate
PO Box 160730

11 Lone Peak Drive, Suite 102
Big Sky, MT 59716-0730
Cell: 406.579.9465

Toll Free: 877.995.3100
Office 406.995.2022

Fax 406.995.2024
www.riverstopeaks.com

10/24/2006



Leanne Roulson

From: " Kiris Ellingsen [junewalk @imt.net]

Sent: Friday, October 27, 2006 11:59 AM

To: Hallsten, Greg

Subject: response to DEIS re: Gallatin as an ORW

Dear Greg Hallsten,

I have just perused the Draft Environmental Impact Statement for
designating the Gallatin River as an ORW and am writing to say that to
describe it as adequate and accurate is rather an understatement. I am
impressed with the detailed inventory and analysis of aquatic, biotic,
hydrologic, and socio-economic factors in this important decision.

As an ecologist by training, I know that habitat preservation is the best
overall strategy we have to conserve and protect our natural heritage. I've
also come to view Homo sapiens as a species with characteristics of both "
r " and " K " selection, and to believe that the best thing I can do is
support any action that maximizes the " K " and minimizes the " r." As I
view the impact of growing human-initiated development in the Gallatin
Valley (I grew up in Billings and have lived in Bozeman for thirty years),
I support any action that minimizes or halts the invasion of weedy species,
including my own, from the ground on up.

The DEQ has said it best in just a few words in the DEIS - "... if less
development, less ground disturbance..." Everything follows from that.

Thanks for your consideration,
Kris Ellingsen

M.S., Ecology and Evolutionary Biology
M.S., Health and Human Development
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Hallsten, Greg

From: Lydia Garvey [wolfhowimama@yahoo.com]

Sent:  Wednesday, October 18, 2006 9:01 PM

To: Hallsten, Greg

Subject: Designate Gallatin River an "Outstanding Resource Water" ! (comment DEIS)

I strongly urge you to protect this spectacular, unique area that needs to remain high quality waters for
high quality of life & healthy economy for humans, also for
wildlife & ecosystem balance. Don't make it a sacrifice area. Do your job- Protect
Our Public lands & waters!
Your attention to this most urgent matter would be much appreciated by all present & future
generations of all species.
Thank you Lydia Garvey 429 S 24th st Clinton OK 73601

How low will we go? Check out Yahoo! Messenger’s low PC-to-Phone call rates.

10/19/2006
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Hallsten, Greg

From: DennisGru@aol.com

Sent: Wednesday, October 18, 2006 12:28 PM
To: Hallsten, Greg

Subject: Gallatin River - ORW Statis

With all the development in the Gallatin River area we do need more protection.
Please consider the Gallatin for ORW status.
Dennis Grundman

POBox 161018
Big Sky, MT 59716

406 995 3201

10/18/2006



Hallsten, Greg , f@

. From: : Katherine Johnson [kpsjohnson@yahoo.com]
Sent: Tuesday, October 24, 2006 12:22 PM
To: Hallsten, Greg
Subject: Help Protect the Gallatin River

Dear Mr. Hallsten,

| wanted to let you know that | support the designation of the Gallatin River as an Outstanding
Resource Water. It is a wonderful river that | care deeply about and hope that it will remain wonderful
for many years to come.

Sincerely,
Katherine PS Johnson

5323 Montrose Drive, Dallas, TX 75209
kpsjohnson@yahoo.com

Faye Kommers <fkommers@yahoo.com> wrote:

Hi friends,

| just thought I'd let you know about this opportunity to send a quick email in support of

designating the Gallatin River an Outstanding Resource Water. That is really all you have to say

unless you want to go into more detail. And you don't have to be a Montana resident to comment.
More info is provided below and if you have any questions, feel free to ask me. Thanks for

considering this!

Your friend the tree hugger,

Faye

http://www .n-email.convetapcontent/American Wildlands/its%20outstanding jpg
After six years of work to designate the Gallatin River an “Outstanding Resource Water,” we are nearing the
end of the process. The Draft Environmental Impact Statement (DEIS), which analyses the potential
impacts of the proposed designation as well as the potential impacts of alternatives, was released for public
review and comment in September. Please show your support for the ORW designation by commenting on
the DEIS by Oeteber 27th.
Background
American Wildlands has led a group of more than 2,000 concerned citizens and 200 businesses
toward designating a 38 mile stretch of the Gallatin River in southwest Montana as an
“Outstanding Resource Water” (ORW). American Wildlands has proposed that the designation
stretch runs from the Yellowstone National Park boundary to Spanish Creek. An ORW status will
protect the Gallatin from permanent degradation in water quality, preserving the current quality of
the water for future generations.
Impacts of the ORW designation
Without ORW designation, the Gallatin may die a death of a thousand cuts. Nutrients such as ,
nitrogen and phosphorous from traditional septic systems and the effluent from any future sewage
treatment systems have the potential to significantly degrade the water quality in the Gallatin,
threatening the riparian ecosystem that is dependant on the river’s clean cold water. Sections of
the Gallatin are already seeing decreased populations of pollution-sensitive species such as
stone flies, as well as an increase of pollution-tolerant species due to mcreased nutrients from
effluent such as midges.




If we are successful in designating the Gallatin, future development on land where the discharge from septic
tanks would reach the River within one year would only be permitted if the developer can insure that the
effluent will not degrade the current water quality in the River. This is important because the numeric
standards for nutrients in surface waters, which are based on drinking water standards, allow for up to
10ppm of nitrogen.  However, much lower levels can be fatal to species like trout and stoneflies. Even the
non-degradation standards in the Clean Water Act are not enough to protect high quality waters like the
Gallatin because they don’t take into account the combined impacts of all development throughout the
drainage. '

We can protect the Gallatin with an ORW designation while allowing communities along the Gallatin like
Big Sky to continue to grow. The Big Sky Water and Sewer District currently has the best sewage treatment
plant in Montana, with no discharge into surface waters. So, new structures within that sewer district will
not be restricted by the ORW. In addition, many individual homes in the area but outside of the Big Sky
Water and Sewer District are already using state-of-the-art onsite treatment to significantly reduce nutrient
discharge into the Gallatin. With all of the effort that has been expended to protect the Gallatin, it would be
a shame to allow future, unregulated development to pollute what the community has worked hard to
protect.

Points to consider when writing your comments:

- Protecting the Gallatin’s outstanding water quality will only add 1-3% to the cost of a new home (for
alternative septic treatment) built on land where the discharge from septic tanks would reach the River
within one year.

- The Gallatin is an important part of the quality of life that draws so many people to live and visit southwest
Montana. ’ ' '

- The Gallatin is one of the most heavily fished and frequently floated rivers in southwest Montana,
providing numerous jobs and an economic player in the local community.

Comments must be received by Geteber 27t to:

Department of Environmental Quality

Attn: Greg Halsten

PO Box 200901

Helena, MT 59620-0901

Comments may also be e-mailed to ghallsten@mt.gov

All-new Yahoo! Mail - Fire up a more powerful email and get things done faster.




Gallatin river

Leanne Roulson
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From: - Doug McClelland [demac @cablemt.net]
Sent:  Wednesday, October 25, 2006 4:43 PM
To: Halisten, Greg

Subject: Gallatin river

I support designating the Gallatin River as an Outstanding Resource Water.
Having lived in Bozeman for 25 years and Montana for most of my life, I can
truly say that the Gallatin is one of my favorite rivers both for its

scenic beauty aa well as the recreational resources. Many family picnics

and fishing trips have occurred on the Gallatin and we have also enjoyed
driving through Gallatin Canyon numerous times on our way to Big Sky and
West Yellowstone. I would like to see the Gallatin protected through the
Outstanding Resource Water designation.

Sincerely,

Liza McClelland

Doug and Liza McClelland
demac @cablemt.net

10/30/2006
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Hallsten, Greg

From: TandDMcMahon [mcmahon@bigsky.net]
Sent:  Tuesday, October 24, 2006 1:10 PM

To: Hallsten, Greg

Subject: Gallatin ORW designation

Mr Hallsten: | am writing in support of the ORW designation for the Gallatin River.
Having worked in the watershed since the early 1990s, | have seen firsthand both
the unique characterisitics of this watershed and the need for protection and
manageable growth. ORW will help keep the Gallatin from the insidious and hard to
measure quality decline that will turn it into just another unremarkable and
homogenized river system.

Thank you for the opportunity to comment,

Thomas McMahon

417 Lexington Dr.

Bozeman, MT

10/24/2006



Hallsten, Greg

From: Anna Patterson [atpatterson@mac.com)]
Sent: Wednesday, October 25, 2006 7:48 AM
To: Hallsten, Greg

Subject: supporting the Gallatin

I'm writing to help support the decision to designate the Gallatin River as an ?
Outstanding Resource Water?. It seems obvious that this important resource to our state
be protected from possible polution and other elements that we can control. Thank you for

" listening.

Anna Patteréon
Bozeman, MT
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Hallsten, Greg

From: RRitter345@aol.com

Sent: Saturday, October 21, 2006 9:07 AM
To: Hallsten, Greg

Subject: (no subject)

| strongly support he effort to designate the Gallatin River an outstanding river water. Your support is requested.

Robert Ritter
P.O. Box 704
Gallatin Gateway Mt. 59730
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Hallsten, Greg

From: Suzanne Schreiner [sschreiner@rockymountainmortgage.com]
Sent: Tuesday, October 24, 2006 3:27 PM

To: Hallsten, Greg

Subject: Outstanding Resource Water Designation

Dear Greg-

I'm sending this email in place of attending the meeting in Gallatin Gateway tomorrow due to a
conflict with a memorial service in Big Sky for a longtime local which many of us will be
attending.

We, along with many other affected landowners, acknowledge the value of a clean
environment, including the prestige Gallatin River as a blue ribbon trout stream, along with a
recreational resource. It is one of many things which attribute to the property values in and
around Big Sky, including the clean environment which also makes the community thrive as an
economic engine in the two counties- Madison and Gallatin. Many landowners and full time
residents of Big Sky and the Gallatin Canyon have taken many positive steps, prior to the
Petition for the ORW designation, to ensure that the water in the Gallatin River remains clean
and prestige and that the development in the Big Sky area take place in a manner consistent
with the approved growth policy and state environmental and water quality laws. Therefore,
we firmly feel there is no need for the proposed, preferred alternative, which effectively
appears to be a conclusion in search of a process.

Thank you for your time, Greg.

Andrew and Suzanne Schreiner

Suzanne Schreiner

Managing Broker

Rocky Mountain Mortgage Funding
406-993-9342 Phone

406-993-9332 Fax

Corporate # 524

Entity #525

No virus found in this outgoing message.
Checked by AVG Free Edition.
Version: 7.1.408 / Virus Database: 268.13.11/494 - Release Date: 10/24/2006
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Dear Mr. Halsten,

We strongly urge you to designate the Gallatin River as an Outstanding Resource -
Water. This designation would protect the riparian ecosystem of the Gallatin from
Yellowstone to Spanish Creek, keeping the river clean and cold. My husband and I just
returned from a vacation to Montana and we saw for ourselves how beautiful the area
around the Gallatin is. Much work has already been done to protect the Gallatin and it
would be a shame to allow it to become polluted now by increased development. The
river provides jobs and recreation, and draws people to southwest Montana to live.
Designating the river an ORW will ensure that it does not become degraded by effluent
from nearby development. We support this designation and hope you will too.

Sincerely,
//z{ s ALl S /(ﬂ AALCs o wHede ’*""5’7

DEG
DIRECTOR'S OFRICE



Hallsten, Greg

From: Bill and Carol Steele [scl@uslink.net]

Sent: Sunday, October 22, 2006 8:51 PM

To: Hallsten, Greg

Subject: Please protect the Gallatin River as an “Outstanding Resource Water."

Dear Mr. Halsten,

I am writing to support classification of the Gallatin as an ORW. The Gallatin is famous
throughout the U.S. as a fantastic wild river for fishing and floating. This is a "no-
brainer": Clearly the Gallatin deserves all the protection it can get.

Sincerely,

Bill Steele

21950 County Road 445
Bovey, MN 55709





